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Idaho corporation/ 
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CITY OF LEWISTON/ a political subdivision of the 
State of Idaho I 
Defendant-Respondent. 
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icial District Court - Nez Perce 
ROA Report 
Case: CV-2007-0000200 Current Judge: Carl B. Kerrick 
Timothy K Thompson, etal. vs. City Of Lewiston 
User: DEANNA 
Timothy K Thompson, Thompson Auto, Thompsons Auto & Marine Sales Inc vs. City Of Lewiston 
Date Code User Judge 
1/29/2007 NCOC TERESA New Case Filed-Other Claims Jay P. Gaskill 
TERESA Filing: A1 - Civil Complaint, More Than $1000 No Jay P. Gaskill 
Prior Appearance Paid by: creason moore & 
dokken Receipt number: 0290508 Dated: 
1/29/2007 Amount: $88.00 (Check) 
ATTR TERESA Plaintiff: Thompson, Tim K Attorney Retained Jay P. Gaskill 
Theodore 0 Creason 
COMP TERESA Complaint Filed Jay P. Gaskill 
FSUM TERESA Summons Filed Jay P. Gaskill 
2/15/2007 AFSV JENNY Affidavit Of Service - City of Lewiston (Rebecca Carl B. Kerrick 
O'Connor) served 2/9/07 
3/1/2007 JENNY Filing: 11A - Civil Answer Or Appear. More Than Carl B. Kerrick 
$1000 No Prior Appearance Paid by: Anderson, 
Julian & Hull Receipt number: 0292218 Dated: 
3/1/2007 Amount: $58.00 (Check) 
NOAP JENNY Notice Of Appearance - Anderson, julian & Hull Carl B. Kerrick 
ATTR JENNY Defendant: City Of Lewiston Attorney Retained Carl B. Kerrick 
Brian K Julian 
3/5/2007 NTSV JENNY Notice Of Service Pursuant to I.R.C.P. 33, 34 and Carl B. Kerrick 
36 
3/12/2007 NITD JENNY Notice Of Intent To Take Default Carl B. Kerrick 
3/19/2007 NTSV JENNY Notice Of Service - def Carl B. Kerrick 
ANSW JENNY Answer and Demand for Jury Trial Carl B. Kerrick 
4/16/2007 NTSV JENNY Notice Of Service - def Carl B. Kerrick 
4/30/2007 NTSV JENNY Notice Of Service Pursuant to I.R.C.P. 33 and 34 Carl B. Kerrick 
- plf 
6/7/2007 STIP JENNY Stipulation for Entry of Protective Order Carre. Kerrick 
OR DR JENNY Protective Order Carl B. Kerrick 
6/21/2007 NTSV JENNY Notice Of Service Pursuant to I.R.C.P. 3334 Carl B. Kerrick 
RQSC JENNY Plaintiff's Request For Planning and Scheduling Carl B. Kerrick 
Conference 
7/23/2007 NDEP JENNY Notice Of Deposition Duces Tecum (Tim K. Carl B. Kerrick 
Thompson) 
7/26/2007 OPSC JENNY Order For Telephonic Scheduling Conference Carl B. Kerrick 
HRSC JENNY Hearing Scheduled (Telephonic Scheduling Carl B. Kerrick 
Conference 08/10/2007 09: 15 AM) 
8/10/2007 HRHD JENNY Hearing result for Telephonic Scheduling Carl B. Kerrick 
Conference held on 08/10/2007 09:15 AM: 
Hearing Held 
OSTP JENNY Order Setting Trial & Pre-trial Conference Carl B. Kerrick 
HRSC JENNY Hearing Scheduled (Pretrial Conference Carl B. Kerrick 
REGISTER OF ACTIONS 06/13/200810:00 AM) 
\ 
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at District Court - Nez Perce Cou 
ROAReport 
User: DEANNA 
Case: CV-2007-0000200 Current Judge: Carl B. Kerrick 
Timothy K Thompson, etaL vs. City Of Lewiston 
Timothy K Thompson, Thompson Auto, Thompsons Auto & Marine Sales Inc vs. City Of Lewiston 
Date Code User Judge 
8/10/2007 HRSC JENNY Hearing Scheduled (Jury Trial 06/23/200809:00 Carl B. Kerrick 
AM) 3-4 days 
9/1312007 NOTP TERESA Notice Of Service-plaintiff Carl B. Kerrick 
10/15/2007 NTSV JENNY Notice Of Service - def Carl B. Kerrick 
10/24/2007 NTSV JENNY Notice Of Service - def Carl B. Kerrick 
11/612007 NTSV JENNY Notice Of Service Pursuant to I.R.C.P. 3334 - plf Carl B. Kerrick 
11/13/2007 MISC JENNY Plaintiffs Disclosure of Expert Witnesses Carl B. Kerrick 
12/712007 NDEP JENNY Notice Of Taking 30(b)(6) Deposition of the City Carl B. Kerrick 
of Lewiston 
NDEP JENNY Notice Of Taking Deposition of John Watson Carl B. Kerrick 
12/17/2007 NDEP JENNY Amended Notice Of Taking Deposition of John Carl B. Kerrick 
Watson 
NDEP JENNY Amended Notice Of Taking 30(b)(6) Deposition of Carl B. Kerrick 
the City of Lewiston 
MISC JENNY Defendant City of Lewiston's Disclosure of Expert Carl B. Kerrick 
Witnesses 
12/19/2007 NTSV JENNY Notice Of Service Pursuant to LR.C.P. 3334 Carl B. Kerrick 
12/28/2007 MOTN JENNY Motion for Summary Judgment Carl B. Kerrick 
MEMO JENNY Memorandum in Support of Motion for Summary Carl B. Kerrick 
Judgment 
AFFD JENNY Affidavit of Kari Kuchmak in Support of Carl B. Kerrick 
Defendant's Motion for Summary Judgment 
AFFD JENNY Affidavit of John Watson in Support of Carl B. Kerrick 
Defendant's Motion for Summary Judgment 
12/31/2007 NTHR JENNY Notice Of Hearing Carl B. Kerrick 
~-~.~,~ "---~-~--
HRSC JENNY Hearing Scheduled (Motk>nforSu-mmary Carl B. Kerrick 
Judgment 02/05/2008 09:00 AM) 
1/10/2008 NDEP JENNY Notice Of Deposition Duces Tecum (Roger Tutty) Carl B. Kerrick 
NDEP JENNY Notice Of Deposition Duces Tecum (Brad Swan) Carl B. Kerrick 
1/11/2008 NTSV JENNY Notice Of Service Pursuant to LR.C.P. 3334 Carl B. Kerrick 
1/14/2008 NTSV JENNY Notice Of Service Pursuant to LR.C.P. 3334 Carl B. Kerrick 
1/22/2008 MISC JENNY Plaintiffs Response to Defendant's Motion for Carl B. Kerrick 
Summary Judgment 
AFFD JENNY Affidavit of Roger Tutty Re: Plaintiffs Response to Carl B. Kerrick 
Defendant's Motion for Summary Judgment 
1/29/2008 ORDR TERESA Order Setting Hearing Carl B. Kerrick 
CO NT TERESA Continued (Motion for Summary Judgment Carl B. Kerrick 
02/08/200810:00 AM) 
1/3112008 MISC TERESA Defendant's Reply Brief in Support Motion for Carl B. Kerrick 
Summary Judgment 
~STER fflRAefrIONS Affidavit of Chris H. Hansen Carl B. Kerrick ~ 
Date: 8/20/2012 
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icial District Court - Nez Perce Cou 
ROA Report 
Case: CV-2007-0000200 Current Judge: Carl B. Kerrick 
Timothy K Thompson, eta\. vs. City Of Lewiston 
User: DEANNA 
Timothy K Thompson, Thompson Auto, Thompsons Auto & Marine Sales Inc vs. City Of Lewiston 
Date Code User Judge 
2/8/2008 ADVS JENNY Hearing result for Motion for Summary Judgment Carl B. Kerrick 
held on 02/08/2008 10:00 AM: Case Taken 
Under Advisement 
MINE JENNY Minute Entry Hearing type: Motion for Summary Carl B. Kerrick 
Judgment Hearing date: 2/8/2008 Time: 10:02 am 
Court reporter: Nancy Towler Audio tape number: 
DC#2323 
3/20/2008 DEOP JENNY Memorandum Opinion and Order on Motion for Carl B. Kerrick 
Summary Judgment 
MISC JENNY *The City of Lewiston's Motion for Summary Carl B. Kerrick 
Judgment is hereby GRANTED in part and 
DENIED in part, consistent with the opinion. 
4/312008 MOTN JENNY Plaintiffs Motion for Reconsideration Carl B. Kerrick 
AFFD JENNY Affidavit of Theodore O. Creason Re: Plaintiffs' Carl B. Kerrick 
Motion for Reconsideration 
AFFD JENNY Affidavit of Bud R. Van Stone Carl B. Kerrick 
NTHR JENNY Notice Of Hearing Carl B. Kerrick 
HRSC JENNY Hearing Scheduled (Hearing 05/06/2008 09:00 Carl B. Kerrick 
AM) Motion for Reconsideration 
4/1012008 NTSV JENNY Notice Of Service Pursuant to I.R.C.P. 33 and 34 Carl B. Kerrick 
4/24/2008 MISC JENNY Objection to Plaintiffs' Motion for Reconsideration Carl B. Kerrick 
MOTN JENNY Motion for Reconsideration Carl B. Kerrick 
MEMO JENNY Memorandum in Support of Motion for Carl B. Kerrick 
Reconsideration 
AFFD JENNY Affidavit of Chris H. Hansen in Support of Motion Carl B. Kerrick 
for Reconsideration 
-- AFFD-- JENNY Affidavit of Joel-Ristau CarIB.-Kerf'iclL 
AFFD JENNY Affidavit of John Watson Carl B. Kerrick 
AFFD JENNY Affidavit of Lowell J. Cutshaw Carl B. Kerrick 
NTHR JENNY Notice Of Hearing Carl B. Kerrick 
HRSC JENNY Hearing Scheduled (Hearing 05/06/2008 09:00 Carl B. Kerrick 
AM) Motion for Reconsideration 
4/2512008 NTSV JENNY Notice Of Service Pursuant to I.R.C.P. 33 and 34 Carl B. Kerrick 
4/29/2008 MISC JENNY Reply to Objection to Plaintiffs' Motion for Carl B. Kerrick 
Reconsederation and Objection to Defendant's 
Motion for Reconsideration 
AFFD JENNY Affidavit of Tim Thompson in Support of Reply to Carl B. Kerrick 
Objection to Plaintiffs' Motion for Reconsideration 
and Objection to Defendant's Motion for 
Reconsideration 
AFFD JENNY Affidavit of Theodore O. Creason Carl B. Kerrick 
AFFD JENNY Affidavit of Janice Vassar Carl B. Kerrick 
~STER ~¥TIONS Affidavit of Jeff Nesset Carl B. Kerrick 3 
Date: 8/20/2012 
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udicial District Court - Nez Perce Cou 
ROA Report 
Case: CV-2007-0000200 Current Judge: Carl B. Kerrick 
Timothy K Thompson, etal. vs. City Of Lewiston 
User: DEANNA 
Timothy K Thompson, Thompson Auto, Thompsons Auto & Marine Sales Inc vs. City Of Lewiston 
Date 
4/29/2008 
5/212008 
5/8/2008 
5/9/2008 
5/13/2008 
5/16/2008 
5/19/2008 
5/20/2008 
Code 
AFFD 
AFFD 
HRVC 
HRVC 
MOTN 
MEMO 
AFFD 
AFFD 
NTHR 
HRSC 
HRSC 
NTHR 
HRSC 
MISC 
User 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
Affidavit of Kevin Poole 
Affidavit of Richard McMillen 
Judge 
Carl B. Kerrick 
Carl B. Kerrick 
Hearing result for Hearing held on 05/06/2008 Carl B. Kerrick 
09:00 AM: Hearing Vacated Plaintiffs Motion for 
Reconsideration 
Hearing result for Hearing held on 05/06/2008 Carl B. Kerrick 
09:00 AM: Hearing Vacated Defendants Motion 
for Reconsideration 
Motion for Protective Order Carl B. Kerrick 
Memorandum in Support of Motion for Protective Carl B. Kerrick 
Order 
Affidavit of Chris H. Hansen in Support of Motion Carl B. Kerrick 
for Protective Order 
Substituted Affidavit of Chris H. Hansen in Carl B. Kerrick 
Support of Motion for Protective Order 
Notice Of Hearing Carl B. Kerrick 
Hearing Scheduled (Hearing 05/20/2008 09:00 Carl B. Kerrick 
AM) Motion for Protective Order 
Hearing Scheduled (Hearing 05/20/2008 09:00 Carl B. Kerrick 
AM) Defs Motion for Reconsideration 
Amended Notice Of Hearing Carl B. Kerrick 
Hearing Scheduled (Hearing 05/20/2008 09:00 Carl B. Kerrick 
AM) Plfs Motion for Reconsideraton 
Reply in Support of Defendant's Motion for 
Reconsideration 
Carl B. Kerrick 
MISC JENNY Plaintiffs' Response to Defendant's Motion for Carl B. Kerrick 
--------------- ~ProteGtiveO~de~ -~----- -~---~~ ________ ~ __ ~~ ____ ~ ____ _ 
AFFD 
NTSV 
MINE 
JENNY 
JENNY 
JENNY 
ADVS JENNY 
ADVS JENNY 
ADVS JENNY 
DCHH JENNY 
REGISTER OF ACTIONS 
Affidavit of Roger Tutty, PEILS 
Notice Of Service - def 
Minute Entry Hearing type: Mtn for 
Reconsideration(plf/def) IMtn for P.O. Hearing 
date: 5/20/2008 Time: 9:00 am Court reporter: 
Linda Carlton Audio tape number: DC#2336 
Carl B. Kerrick 
Carl B. Kerrick 
Carl B. Kerrick 
Hearing result for Hearing held on 05/20/2008 Carl B. Kerrick 
09:00 AM: Case Taken Under Advisement Plfs 
Motion for Reconsideraton 
Hearing result for Hearing held on 05/20/2008 Carl B. Kerrick 
09:00 AM: Case Taken Under Advisement Defs 
Motion for Reconsideration 
Hearing result for Hearing held on 05/20/2008 Carl B. Kerrick 
09:00 AM: Case Taken Under Advisement 
Motion for Protective Order 
District Court Hearing Held Carl B. Kerrick 
Court Reporter: Linda Carlton 
Number of Transcript Pages for this hearing 
estimated: less than 100 pages 
Date: 8/20/2012 
Time: 03:02 PM 
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icial District Court - Nez Perce 
ROA Report 
User: DEANNA 
Case: CV-2007-0000200 Current Judge: Carl B. Kerrick 
Timothy K Thompson, eta!, vs. City Of Lewiston 
Timothy K Thompson, Thompson Auto, Thompsons Auto & Marine Sales Inc vs. City Of Lewiston 
Date 
5/20/2008 
6/17/2008 
7/212008 
7/16/2008 
7/22/2008 
7/24/2008 
Code 
HRVC 
HRVC 
DEOP 
MISC 
MISC 
MISC 
MOTN 
MOTN 
NTHR 
HRSC 
MISC 
MISC 
ORDR 
CONT 
HRSC 
User 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
Hearing result for Pretrial Conference held on 
06/13/2008 10:00 AM: Hearing Vacated 
Judge 
Carl B. Kerrick 
Hearing result for Jury Trial held on 06/23/2008 Carl B. Kerrick 
09:00 AM: Hearing Vacated 3-4 days 
Memorandum Opinion and Order on Cross Carl B. Kerrick 
Motions for Reconsideration 
Plaintiffs Motion for Reconsideration is DENIED Carl B. Kerrick 
Defendants' Motion for Reconsideration is 
DENIED 
Defendants' Motion for Protective Order is 
DENIED 
Plaintiffs Motion for Permissive Appeal 
Carl B. Kerrick 
Carl B. Kerrick 
Carl B. Kerrick 
Motion for Permissive Appeal Carl B. Kerrick 
Notice Of Hearing Carl B. Kerrick 
Hearing Scheduled (Hearing 07/29/200809:00 Carl B. Kerrick 
AM) Motion for Permissive Appeal 
Response to Plaintiffs' Motion for Permissive 
Appeal 
Reply to Defendant's Response to Plaintiffs' 
Motion for Permissive Appeal 
Order Setting Hearing 
Hearing result for Hearing held on 07/29/2008 
09:00 AM: Continued Motion for Permissive 
Appeal 
Carl B. Kerrick 
Carl B. Kerrick 
Carl B. Kerrick 
Carl B. Kerrick 
Hearing Scheduled (Hearing 08/07/200809:00 Carl B. Kerrick 
AM) Motion for Permissive Appeal 
8/712008 ~~- GRNT~-~· JENNY .. --Reanhg resulfforHearingnelcnm1)81071L.008-----earl-B~K_errick___~·--~·-~·· 
09:00 AM: Motion Granted Motion for 
8/21/2008 
9/212008 
9/12/2008 
10/21/2008 
10/30/2008 
11/18/2008 
MINE 
ORDR 
NTSV 
NTSV 
RQSC 
SCRT 
JENNY 
JENNY 
JENNY 
JENNY 
JENNY 
DEANNA 
Permissive Appeal 
Minute Entry Hearing type: Motion for Permissive Carl B. Kerrick 
Appeal Hearing date: 8/7/2008 Time: 9:00 am 
Court reporter: Nancy Towler Audio tape number: 
DC#2340 
Order Granting Permissive Appeal Carl B. Kerrick 
Notice Of Service Pursuant to I.R.C.P. 33 and 34 Carl B. Kerrick 
Notice Of Service Pursuant to I.R.C.P. 33 and 34 Carl B. Kerrick 
Plaintiffs' Request for Planning and Scheduling Carl B. Kerrick 
Conference and Trial Setting 
Supreme Court Receipt - Order Denying Motion Carl B. Kerrick 
for Acceptance of Appeal by Permission 
OPSC JENNY Order For Telephonic Scheduling Conference Carl B. Kerrick 
Carl B. Kerrick HRSC JENNY Hearing Scheduled (Telephonic Scheduling 
REGISTER OF ACTIONS Conference 11/26/2008 11 :00 AM) 5 
Date: 8/20/2012 
Time: 03:02 PM 
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s Judicial District Court - Nez Perce Cou User: DEANNA 
ROA Report 
Case: CV-2007-0000200 Current Judge: Carl B. Kerrick 
Timothy K Thompson, eta!. vs. City Of Lewiston 
Timothy K Thompson, Thompson Auto, Thompsons Auto & Marine Sales Inc vs. City Of Lewiston 
Date Code User Judge 
11/26/2008 HRHD JENNY Hearing result for Telephonic Scheduling Carl B. Kerrick 
Conference held on 11/26/2008 11 :00 AM: 
Hearing Held 
OSTP JENNY Order Setting Trial & Pre-trial Conference Carl B. Kerrick 
HRSC JENNY Hearing Scheduled (Pretrial Conference Carl B. Kerrick 
10109/200911:00 AM) 
HRSC JENNY Hearing Scheduled (Jury Trial 10/19/200909:00 Carl B. Kerrick 
AM) 4-5 days 
2/25/2009 MISC TERESA Plaintiffs Disclosure of Expert Witnesses Carl B. Kerrick 
2/27/2009 NTSV JENNY Notice Of Service Pursuant to LR.C.P. 33 and 34 Carl B. Kerrick 
3/16/2009 NTSV JENNY Notice Of Service - def Carl B. Kerrick 
4/22/2009 NTSV JENNY Notice Of Service Pursuant to LR.C.P. 33 and 34 Carl B. Kerrick 
4/29/2009 MISC JENNY Defendant's Supplemental Disclosure of Expert Carl B. Kerrick 
Witnesses 
5/112009 NTSV JENNY Notice Of Service Pursuant to LR.C.P. 34 Carl B. Kerrick 
5/18/2009 NDEP JENNY Notice Of Deposition Duces Tecum of D. Richard Carl B. Kerrick 
Wyatt 
NDEP JENNY Notice Of Deposition Duces Tecum of Bud Carl B. Kerrick 
VanStone 
NDEP JENNY Notice Of Deposition Duces Tecum of David Carl B. Kerrick 
Witthaus 
5/29/2009 NTSV JENNY Notice Of Service - def Carl B. Kerrick 
9/212009 NTSV JENNY Notice Of Service Pursuant to LR.C.P. 34 and 36 Carl B. Kerrick 
9/3/2009 MOTN JENNY Motion in Limine Carl B. Kerrick 
MEMO JENNY Memorandum in Support of Motion in Limine Carl B. Kerrick 
~~-~~~~~---
- ~"-"-----~---"'----~ 
NTHR JENNY Notice Of Hearing Carl B. Kernck 
HRSC JENNY Hearing Scheduled (Motion in Limine Carl B. Kerrick 
10109/2009 11 :00 AM) 
9/8/2009 NTSV JENNY Notice Of Service Pursuant to LR.C.P. 33 and 34 Carl B. Kerrick 
9/10/2009 MOTN JENNY Plaintiffs Motion to Amend Complaint Specifying Carl B. Kerrick 
Equitable Relief from Nuisance, Trespass and 
Damages to Include Attorney Fees 
NTHR JENNY Notice Of Hearing Re: Plaintiffs Motion to Amend Carl B. Kerrick 
Complaint Specifying Equitable Relief From 
Nuisance, Trespass and Damages to Include 
Attorney Fees 
HRSC JENNY Hearing Scheduled (Hearing 09/29/2009 09:00 Carl B. Kerrick 
AM) Motion to Amend Complaint 
9/18/2009 NTSV JENNY Notice Of Service Pursuant to LR.C.P. 33 and 34 Carl B. Kerrick 
9/21/2009 MISC JENNY Objection to Plaintiffs' Motion to Amend Carl B. Kerrick 
Complaint 
~STER e;FNA!~TIONS Defendant's Second Supplemental Disclosure of Carl B. Kerrick Expert Witnesses 
Date: 8/20/2012 icial District Court - Nez Perce User: DEANNA 
Time: 03:02 PM ROA Report 
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Timothy K Thompson, Thompson Auto, Thompsons Auto & Marine Sales Inc vs. City Of Lewiston 
Date Code User Judge 
9/24/2009 MISC JENNY Defendant's Third Supplemental Disclosure of Carl B. Kerrick 
Expert Witnesses 
MISC JENNY Plaintiffs Response to Defendant's Motion in Carl B. Kerrick 
Limine 
9/25/2009 MOTN JENNY Defendant's Second Motion in Limine Carl B. Kerrick 
MISC JENNY Plaintiffs' Reply to Defendant's Objection to Carl B. Kerrick 
Motion to Amend Complaint 
9/29/2009 ADVS JENNY Hearing result for Hearing held on 09/29/2009 Carl B. Kerrick 
09:00 AM: Case Taken Under Advisement 
Motion to Amend Complaint 
MINE JENNY Minute Entry Carl B. Kerrick 
Hearing type: Motion to Amend Complaint 
Hearing date: 9/29/2009 
Time: 9:00 am 
Courtroom: 
Court reporter: Nancy Towler 
Minutes Clerk: JENNY 
Tape Number: CTRM #1 
TED CREASON FOR PLAINTIFF 
CHRIS HANSEN FOR DEFENDANT 
MISC JENNY Plaintiffs Response to Defendant's Second Carl B. Kerrick 
Motion in Limine 
10/6/2009 NTSV JENNY Notice Of Service - def Carl B. Kerrick 
10/7/2009 MEMO JENNY Reply Memorandum Concerning the Defendant's Carl B. Kerrick 
Second Motion in Limine 
10/9/2009 HRVC JENNY Hearing result for Motion in Limine held on Carl B. Kerrick 
10/09/2009 11 :00 AM: Hearing Vacated 
HRHD JENNY Hearing result for Pretrial Conference held on Carl B. Kerrick 
-~-~-~-OI.o9/2009..jj..:OOAM:-1:learingJ:leld ___ ~ 
HRVC JENNY Hearing result for Jury Trial held on 10/19/2009 Carl B. Kerrick 
09:00 AM: Hearing Vacated 4-5 days 
MINE JENNY Minute Entry Carl B. Kerrick 
Hearing type: Pretrial/Motion in Limine 
Hearing date: 10/9/2009 
Time: 11 :36 am 
Courtroom: 
Court reporter: Nancy Towler 
Minutes Clerk: JENNY 
Tape Number: CTRM #1 
TED CREASON FOR PLAINTIFF 
BRIAN JULIAN FOR DEFENDANT 
DCHH JENNY District Court Hearing Held Carl B. Kerrick 
Court Reporter: Nancy Towler 
Number of Transcript Pages for this hearing 
estimated: less than 100 pages 
MISC JENNY Plaintiffs Exhibit List Carl B. Kerrick 
t&&STER ~~CTIONS Plaintiffs Witness List Carl B. Kerrick 7 MISC JENNY Pre-Trial Statement - def Carl B. Kerrick 
Date: 8/20/2012 
Time: 03:02 PM 
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10/9/2009 MISC JENNY Defendant's Trial Witness List Carl B. Kerrick 
MISC JENNY Defendant's Trial Exhibit List Carl B. Kerrick 
10/15/2009 ORDR JENNY Order Allowing Plaintiffs to File Amended Carl B. Kerrick 
Complaint 
AMCO JENNY Plaintiffs' Amended Complaint Specifying Carl B. Kerrick 
Equitable Relief from Nuisance, Trespass and 
Damages to Include Attorney Fees or 
Alternatively Just Compensation 
10/23/2009 MISC JENNY Offer of Proof Carl B. Kerrick 
MISC JENNY Plaintiffs' Proposed Stipulations of Fact, Carl B. Kerrick 
Admission of Exhibits and Publication of 
Deposition Testimony 
11/512009 ANSW JENNY Answer to Amended Complaint and Demand for Carl B. Kerrick 
Jury Trial 
MISC JENNY Objection to Offer Of Proof and Plaintiffs' Carl B. Kerrick 
Proposed Stipulation of Facts, Admission of 
Exhibits and Publication of DepOSition Testimony 
and Proposed Pretrial Order 
11/18/2009 MISC JENNY Plaintiffs' Response to Defendant's Objection to Carl B. Kerrick 
Offer of Proof and Plaintiffs' Proposed Stipulation 
of Facts, Admission of Exhibits and Publication of 
Deposition Testimony and Proposed Pretrial 
Order 
ORSC JENNY Order for Telephonic Status Conference Carl B. Kerrick 
HRSC JENNY Hearing Scheduled (Telephonic Status Carl B. Kerrick 
Conference 12/04/200909:00 AM) 
12/112009 ORSC JENNY Amended Order for Telephonic Status Carl B. Kerrick 
CO NT JENNY Hearing result for Telephonic Status Conference Carl B. Kerrick 
held on 12/04/2009 09:00 AM: Continued 
HRSC JENNY Hearing Scheduled (Telephonic Status Carl B. Kerrick 
Conference 01/19/2010 11:00AM) 
1/15/2010 HRVC JENNY Hearing result for Telephonic Status Conference Carl B. Kerrick 
held on 01/19/201011:00 AM: Hearing Vacated 
1/1912010 ORSC JENNY Second Amended Order for Telephonic Status Carl B. Kerrick 
Conference 
HRSC JENNY Hearing Scheduled (Telephonic Status Carl B. Kerrick 
Conference 02/05/2010 09:00 AM) 
2/8/2010 HRHD JENNY Hearing result for Telephonic Status Conference Carl B. Kerrick 
held on 02/05/2010 09:00 AM: Hearing Held 
2/1012010 NTSV JENNY Notice Of Service - def Carl B. Kerrick 
11/8/2010 ROSC JENNY Plaintifffs Request For Planning and Scheduling Carl B. Kerrick 
Conference 
MOTN JENNY Motion to Substitute C. Barry Zimmerman, Carl B. Kerrick 
REGISTER OF ACTIONS Trustee for Thomson Auto Sales, Inc. 
Date: 8/20/2012 
Time: 03:02 PM 
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11/10/2010 ORDR JENNY Order Granting Motion to Substitute C. Barry Carl B. Kerrick 
Zimmerman, Trustee for Thompson Auto Sales, 
Inc. 
11/15/2010 NTSV JENNY Notice Of Service - def Carl B. Kerrick 
11/23/2010 OPSC JENNY Order For Telephonic Scheduling Conference Carl B. Kerrick 
HRSC JENNY Hearing Scheduled (Telephonic Scheduling Carl B. Kerrick 
Conference 12/07/2010 11: 00 AM) 
12/712010 HRHD JENNY Hearing result for Telephonic Scheduling Carl B. Kerrick 
Conference held on 12/07/2010 11 :00 AM: 
Hearing Held 
OSTP JENNY Order Setting Trial & Pre-trial Conference Carl B. Kerrick 
HRSC JENNY Hearing Scheduled (Pretrial Conference Carl B. Kerrick 
11/04/2011 10:00 AM) 
HRSC JENNY Hearing Scheduled (Jury Trial 11/14/2011 09:00 Carl B. Kerrick 
AM) 
12/30/2010 NTSV JENNY Notice Of Service Pursuant to I.R.C.P. 33 and 34 Carl B. Kerrick 
1/10/2011 MISC JENNY Protective Order Carl B. Kerrick 
1/21/2011 NTSV JENNY Notice Of Service - def Carl B. Kerrick 
31712011 NTSV JENNY Notice Of Service Pursuant to I.R.C.P. 33, 34 and Carl B. Kerrick 
36 
3/18/2011 MISC JENNY Plaintiffs Disclosure of Expert Witnesses Carl B. Kerrick 
5/12/2011 DCWT JENNY Defendant City of Lewiston's Supplemental Carl B. Kerrick 
Disclosure Of Expert Witnesses 
7/15/2011 MOTN JENNY Second Motion for Summary Judgment Carl B. Kerrick 
MEMO JENNY Memorandum in Support of Second Motion for Carl B. Kerrick 
~~- _~~umma[)l Jud9ment ~_~ __ ~ __ ~_~~_ 
------~~~--
AFFD JENNY Second Affidavit of Kari Ravencroft (Formerly Carl B. Kerrick 
Kuchmak) in Support of Defendant's Second 
Motion for Summary Judgment 
AFFD JENNY Affidavit of Dan Anderson in Support of Carl B. Kerrick 
Defendants' Second Motion for Summary 
Judgment 
AFFD JENNY Second Affidavit of Chris H. Hansen in Support of Carl B. Kerrick 
Second Motion for Summary Judgment 
Document sealed 
NTHR JENNY Notice Of Hearing Carl B. Kerrick 
HRSC JENNY Hearing Scheduled (Hearing 08/23/2011 09:00 Carl B. Kerrick 
AM) Second Motion for Summary Judgment 
7/2212011 NTSV JENNY Notice Of Service - def Carl B. Kerrick 
8/212011 NOTC JENNY Notice of Substitution of Anthony E. Grabicki, Carl B. Kerrick 
Trustee, for Tim K. Thompson and Janet M. 
Thompson q 
REGISTER OF ACTIONS 
Date: 8/20/2012 
Time: 03:02 PM 
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Date Code User Judge 
8/2/2011 NOTC JENNY Notice of Substitution of Anthony E. Grabicki, Carl B. Kerrick 
Trustee, for Tim K. Thompson and Janet M. 
Thompson 
8/8/2011 MEMO JENNY Memorandum in Opposition to Defendant's Carl B. Kerrick 
Second Motion for Summary Judgment 
MOTN JENNY Motion to Strike Affidavit of Dan Anderson Filed in Carl B. Kerrick 
Su pport of Defendant's Second Motion for 
Summary Judgment 
NTHR JENNY Notice Of Hearing Re: Motion to Strike Affidavit of Carl B. Kerrick 
Dan Anderson Filed in Support of Defendant's 
Second Motion for Summary Judgment 
HRSC JENNY Hearing Scheduled (Hearing 08/23/2011 09:00 Carl B. Kerrick 
AM) Motion to Strike 
ORDR JENNY Order Substituting Anthony E. Grabicki, Trustee, Carl B. Kerrick 
for Tim K. Thompson and Janet M. Thompson 
8/15/2011 MISC JENNY Response to Reply Brief Re: Second Motion for Carl B. Kerrick 
Summary Judgment 
MISC JENNY Response to Motion to Strike Affidavit of Dan Carl B. Kerrick 
Anderson 
AFFD JENNY Affidavit of Brian K. Julian Carl B. Kerrick 
NTHR JENNY Amended Notice Of Telephonic Hearing Carl B. Kerrick 
8/23/2011 HRHD JENNY Hearing result for Telephonic Motion Hearing Carl B. Kerrick 
scheduled on 08/23/2011 09:00 AM: Hearing 
Held Second Motion for Summary Judgment 
HRHD JENNY Hearing result for Hearing scheduled on Carl B. Kerrick 
08/23/2011 09:00 AM: Hearing Held Motion to 
Strike 
-~-- ----QCHH JENN¥-- DistricLCourtHearillgJ::ieJd Carl B. Kerrick 
Court Reporter: NancyTowler 
Number of Transcript Pages for this hearing 
estimated: less than 100 pages 
MINE JENNY Minute Entry Carl B. Kerrick 
Hearing type: Motion for Summary JudgmentlMtn 
Strike 
Hearing date: 8/23/2011 
Time: 9:03 am 
Courtroom: 
Court reporter: Nancy Towler 
Minutes Clerk: JENNY 
Tape Number: CTRM #1 
TED CREASON FOR PLAINTIFF 
CHRIS HANSEN FOR DEFENDANT 
8/31/2011 ADVS JENNY Case Taken Under Advisement Carl B. Kerrick 
9/26/2011 DEOP JENNY Memorandum Opinion and Order on Second Carl B. Kerrick 
Motion for Summary Judgment 
HRVC JENNY Hearing result for Jury Trial scheduled on Carl B. Kerrick 
REGISTER OF ACTIONS 11/14/2011 09:00 AM: Hearing Vacated 
9/3012011 MOTN JENNY Plaintiffs Motion for Clarification Carl B. Kerrick 
(0 
Date: 8/20/2012 
Time: 03:02 PM 
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Date Code User Judge 
10/7/2011 NTHR JENNY Notice Of Hearing Carl B. Kerrick 
HRSC JENNY Hearing Scheduled (Hearing 11/15/2011 09:00 Carl B. Kerrick 
AM) plf motion for clarification 
MOTN JENNY Motion for Reconsideration - plf Carl B. Kerrick 
NTHR JENNY Notice Of Hearing Carl B. Kerrick 
HRSC JENNY Hearing Scheduled (Hearing 11/15/2011 09:00 Carl B. Kerrick 
AM) plf motion for reconsideration 
HRVC JENNY Hearing result for Pretrial Conference scheduled Carl B. Kerrick 
on 11/04/2011 10:00 AM: Hearing Vacated 
10/20/2011 NTHR JENNY Amended Notice Of Hearing Re: Plaintiffs' Motion Carl B. Kerrick 
for Reconsideration 
CONT JENNY Hearing result for Hearing scheduled on Carl B. Kerrick 
11/15/2011 09:00AM: Continued plf motion for 
clarification 
CONT JENNY Hearing result for Hearing scheduled on Carl B. Kerrick 
11/15/2011 09:00 AM: Continued plf motion for 
reconsideration 
HRSC JENNY Hearing Scheduled (Hearing 11/22/2011 09:00 Carl B. Kerrick 
AM) motion for reconsideration 
10/28/2011 MISC JENNY Objection to Plaintiffs' Motion for Clarification and Carl B. Kerrick 
Motion for Reconsideration 
11/18/2011 NTHR JENNY Second Amended Notice Of Hearing Re: Carl B. Kerrick 
Plaintiffs Motion for Reconsideration 
CONT JENNY Hearing result for Hearing scheduled on Carl B. Kerrick 
11/22/2011 09:00 AM: Continued motion for 
reconsideration 
HRSC JENNY Hearing Scheduled (Hearing 01/03/201209:00 Carl B. Kerrick 
AMfl\7Iotion for ReconsiaeratiOn 
1/3/2012 ADVS JENNY Hearing result for Hearing scheduled on Carl B. Kerrick 
01/03/201209:00 AM: Case Taken Under 
Advisement Motion for Reconsideration 
DCHH JENNY District Court Hearing Held Carl B. Kerrick 
Court Reporter: Nancy Towler 
Number of Transcript Pages for this hearing 
estimated: less than 100 pages 
MINE JENNY Minute Entry Carl B. Kerrick 
Hearing type: Motion for Reconsideration 
Hearing date: 1/3/2012 
Time: 9:04 am 
Courtroom: 
Court reporter: Nancy Towler 
Minutes Clerk: JENNY 
Tape Number: CTRM #1 
SAM CREASON FOR PLAINTIFF 
CHRIS HANSEN FOR DEFENDANT 
1/17/2012 ~«fr JENNY Memorandum Opinion and Order on Plaintiffs' Carl B. Kerrick I ISTER OF ACTIONS Motion for Clarification and Motion for Reconsideration I 
Date: 8/20/2012 
Time: 03:02 PM 
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Date Code User Judge 
1/17/2012 MISC JENNY **Plfs Motion for Clarification is GRANTED. Plfs Carl B. Kerrick 
Motion for Reconsideration is GRANTED** 
2/17/2012 MEMC JENNY Memorandum Of Costs Carl B. Kerrick 
2/29/2012 JDMT JENNY Judgment Carl B. Kerrick 
MISC JENNY Objection to Defendant's Memorandum of Costs Carl B. Kerrick 
AFFD JENNY Affidavit of Theodore O. Creason Re: Objection to Carl B. Kerrick 
Defendant's Memorandum of Costs 
3/12/2012 MISC JENNY Reply to Objection of Costs as a Matter of Right Carl B. Kerrick 
AFFD JENNY Supplemental Affidavit of Chris H. Hansen Re: Carl B. Kerrick 
Costs 
4/30/2012 DEOP JENNY Memorandum Opinion and Order on Defendant's Carl B. Kerrick 
Motion for Costs 
JDMT JENNY Amended Judgment Carl B. Kerrick 
CDIS JENNY Civil Disposition entered for: City Of Lewiston, Carl B. Kerrick 
Defendant; Thompson Auto, Plaintiff; Thompson, 
Timothy K, Plaintiff; Thompsons Auto & Marine 
Sales Inc, Plaintiff. Filing date: 4/30/2012 
STAT JENNY Case Status Changed: Closed Carl B. Kerrick 
6/7/2012 NTAP DEANNA Notice Of Appeal Carl B. Kerrick 
DEANNA Filing: L4 - Appeal, Civil appeal or cross-appeal to Carl B. Kerrick 
Supreme Court Paid by: Creason, Theodore 0 
(attorney for Thompson, Timothy K) Receipt 
number: 0009642 Dated: 6/8/2012 Amount: 
$101.00 (Check) For: Thompsons Auto & Marine 
Sales Inc (plaintiff) 
APSC DEANNA Appealed To The Supreme Court Carl B. Kerrick 
KI-mP DEANNK-·~Notice-etAppeal - ._-- ~Ci3r1 B:-Kerfick-
6/8/2012 BNDC DEANNA Bond Posted - Cash (Receipt 9640 Dated Carl B. Kerrick 
6/8/2012 for 580.00) 
BONC DEANNA Condition of Bond Estimate for Clerk's Record Carl B. Kerrick 
and Reporter's Transcripts 
6/13/2012 MOTN JENNY Plaintiffs Motion for Relief from Judgment Carl B. Kerrick 
Pursuant to Idaho Rule of Civil Procedure 60(b) 
MEMO JENNY Memorandum in Support Re: Plaintiffs' Motion for Carl B. Kerrick 
Relief from Judgment Pursuant to Idaho Rule of 
Civil Procedure 60(b) 
AFFD JENNY Affidavit of Theodore O. Creason Re: Rule 60(b) Carl B. Kerrick 
Motion 
NTHR JENNY Notice Of Hearing Re: Plaintiffs Motion for Relief Carl B. Kerrick 
from Judgment Pursuant to Idaho Rule of Civil 
Procedure 
HRSC JENNY Hearing Scheduled (Hearing 07/03/201209:00 Carl B. Kerrick 
AM) Motion for Relief from Judgment 
REGISTER OF ACTIONS 
~~-~ ~ ~ 
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6/14/2012 JENNY Miscellaneous Payment: For Making Copy Of Any Carl B. Kerrick 
File Or Record By The Clerk, Per Page Paid by: 
creason moore dokken & geidl Receipt number: 
0009906 Dated: 6/14/2012 Amount: $2.00 
(Check) 
6/21/2012 SCRT DEANNA Supreme Court Receipt - Notice of Appeal filed at Carl B. Kerrick 
the SC 
6/26/2012 MISC JENNY Objection and Memorandum in Opposition to Carl B. Kerrick 
Plaintiffs' Motion to Set Aside Default Judgment 
AFFD JENNY Affidavit of Chris H. Hansen Carl B. Kerrick 
7/312012 MINE JENNY Minute Entry Carl B. Kerrick 
Hearing type: Motion For Relief From Judgment 
Hearing date: 7/3/2012 
Time: 9:04 am 
Courtroom: 
Court reporter: Nancy Towler 
Minutes Clerk: JENNY 
Tape Number: CTRM #1 
TED CREASON & SAM CREASON FOR 
PLAINTIFF 
CHRIS HANSEN FOR DEFENDANT 
GRNT JENNY Hearing result for Hearing scheduled on Carl B. Kerrick 
07/03/201209:00 AM: Motion Granted Motion 
for Relief from Judgment 
DCHH JENNY District Court Hearing Held Carl B. Kerrick 
Court Reporter: Nancy Towler Number of 
Transcript Pages for this hearing estimated:less 
than 100 pages 
7/5/2012 ORDR JENNY Order Granting Plaintiffs' Motion for Relief From Carl B. Kerrick 
Judgment Pursuant to Idaho Rule of Civil 
Procedure ~ ~ ~ 
7/6/2012 BNDO DEANNA Bond Converted to Other Party (Transaction Carl B. Kerrick 
number 1028 dated 7/6/2012 amount 214.50) 
7/26/2012 BNDO DEANNA Bond Converted to Other Party (Transaction Carl B. Kerrick 
number 1113 dated 7/26/2012 amount 123.50) 
7/31/2012 NTAP DEANNA Amended Notice of Appeal Carl B. Kerrick 
8/212012 SCRT DEANNA Supreme Court Receipt -Clerk's Certificate of Carl B. Kerrick 
Appeal filed, Record and Transcript due at the SC 
by August 27,2012 
8/15/2012 MISC DEANNA SC received the Amended Notice of Appeal Carl B. Kerrick 
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CREASON, MOORE & DOKKEN, PLLC 
1219 Idaho Street 
P.O. Drawer 835 
Lewiston, ID 83501 
(208) 743-1516 
Fax: (208) 746-2231 
Attorneys for Plaintiffs 
llDl 9 ~ 1002. 
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U':PUT'( 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. ) 
THOMPSON, husband and wife, ) 
individually, and THOMPSON'S AUTO ) 
SALES, INC., an Idaho corporation, ) 
) 
Plaintiffs, ) 
) 
vs. ) 
) 
CITY OF LEWISTON, a political ) 
subdivision in the State of Idaho, ) 
) 
- - Defendant - .}~ 
) 
------------------------------) 
Case~V07 002.00 
COMPLAINT AND DEMAND 
FOR JURY TRIAL 
Fee Category: Al 
Fee: $88.00 
COME NOW the plaintiffs, Tim K. Thompson and Janet M. Thompson, husband and 
wife, individually, and Thompson's Auto Sales, Inc., by and through their attorney of record, 
Theodore O. Creason, and for cause of action against the defendant, allege and complain as 
follows: 
_dAY 12k (;ASKfJJ;~~ 
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Creason, Moore & Dokken, PLLC I + 
P.O. Drawer 835, Lewiston, ID 83501 
(208) 743-1516; Fax: (208) 746-2231 
I. 
Plaintiffs, Tim K. Thompson and Janet M. Thompson, husband and wife, were and at all 
times relevant to this Complaint, residents of the State of Idaho and owners of certain real 
property located at 306 21 st Street, Lewiston, Idaho 83501, more particularly described as: 
PARCEL 1: 
The West % of Lot 3 and all of Lot 4, Block 14, Mrs. S. C. Thompson's Second 
Addition to the City of Lewiston, according to the recorded plat thereof, recorded 
in Book 1 of Plats, page 151, records of Nez Perce County, Idaho. 
PARCEL 2: 
Lots 1 and 2, and the East 12 Yz feet of Lot 3, Block 14, Mrs. S.c. Thompson's 
Second Addition to the City of Lewiston, according to the recorded plat thereof, 
records of Nez Perce County, Idaho. 
EXCEPTING THEREFROM: 
A portion ofland located in Lot 1 of Block 14 of Mrs. S.C. Thompson's Second 
Addition to the City of Lewiston, per the recorded plat thereof, also being in 
Section 31, Township 36 North, Range 5 West of the Boise Meridian, City of 
Lewiston, County of Nez Perce, Idaho, and more particularly described as 
follows: 
Beginning at the Southeast comer of Lot 1, said point also being on the West right 
of way of 21 st Street; thence North 00°10'00" East along the East line of said Lot 
1, a distance of 12.19 feet; thence South 56°14'43" West, a distance of26.59 feet 
---te-a-pe1.nt-en-t£e-Mllili-!ine-e£ said-LQtlTsaid p.oinLals.o-being OD- theN orthJight 
of way line ofIdaho Street; thence North 83°19'00" East along said South line of 
Lot 1, a distance of 22.22 feet to the POINT OF BEGINNING. 
PARCEL 3: 
Lot 5, Block 14, Thompson's Second Addition to the City of Lewiston, according 
to the recorded plat thereof, records of Nez Perce County, Idaho. 
Thompson's Auto Sales, Inc., an Idaho corporation, operates a car sales lot at 306 21 st Street, 
Lewiston, Idaho 83501. 
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n. 
Defendant, City of Lewiston, is a political subdivision of the State of Idaho as defined by 
Idaho Code § 6-902. 
m. 
That jurisdiction and venue is proper in the District Court of the Second Judicial District 
in and for the County of Nez Perce pursuant to Idaho Code § 6-915. 
IV. 
Plaintiffs filed a Notice of Tort Claim against the City of Lewiston on October 26, 2006, 
and a Supplementation of Notice of Tort Claim against the City of Lewiston on January 3,2007. 
v. 
On May 19, 2006, water from defendant's storm drain system failed to contain the storm 
water causing a flood over and across the property of Thompson's Auto Sales, located at 306 21 st 
Street, Lewiston, Idaho, and causing a breach in and significant damage to the concrete wall 
located in the NW comer of the property. The concrete wall provides the lateral support for 
plaintiffs' business property, and as a result of the water flow a significant portion of plaintiffs' 
cat lot was rendered useless and dangerous. 
VI. 
Defendant was negligent in the design, maintenance, or operation of its storm drain 
system and such negligence was the proximate cause of the plaintiffs' damages herein alleged. 
VIT. 
That following the flood of water from defendant's storm drain system, the plaintiffs 
attempted to begin immediate remedial measures which included shoring up the existing wall 
CO:MPLAINT AND DEMAND FOR JURy TRIAL - Page 3 
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with 450 concrete structures and landscaping, but the remediation project was red tagged by the 
defendant. 
VIII. 
Despite requests and demands for assistance, the defendant has failed and refused to 
provide meaningful cooperation with plaintiffs in their efforts to mitigate damages, and have 
thwarted plaintiffs' efforts to return the damaged property to a useable car lot. 
IX. 
As a direct and proximate result of the conduct of the defendant, its agents and 
employees, plaintiffs have suffered business interruption damages, mitigation costs, and 
associated professional fees to date in the amount of Eighty-Seven Thousand Two Hundred 
Thirty-One and nol100 Dollars ($87,231.00), all of which are continuing. 
x. 
That defendant by and through Trident Insurance Services, its authorized agents, has 
denied plaintiffs' claim without a reasonable investigation and without a reasonable basis in law 
or fact forcing plaintiffs to commence legal action and to engage the services of Creason, Moore 
& Dokken, PLLC to represent them in this matter. Pursuant to Idaho Code § 12-117, plaintiffs 
are entitled to a reasonable sum as and for attorney fees incurred herein, plus costs of this suit. 
WHEREFORE, plaintiffs pray as follows: 
1. That plaintiffs be awarded business interruption damages, mitigation costs, and 
associated professional fees to date in the amount of Eighty-Seven Thousand Two Hundred 
Thirty-One and noll 00 Dollars ($87,231.00) and such additional sums as maybe proven at triaL 
2. That plaintiffs be awarded costs and disbursements necessarily expended in 
bringing this action. 
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3. That plaintiffs be awarded reasonable attorney fees pursuant to Idaho 
Code § 12-117. 
4. That plaintiffs be awarded such other and further relief as the Court may deem 
just and equitable in the premises. 
DATED this Z6'tday of January, 2007. 
CREASON, MOORE & DOKKEN, PLLC 
eo dare O. Creason, ISB # 1563 
Attorney for Plaintiffs 
Tim K. Thompson and Janet M. Thompson, 
and Thompson's Auto Sales, Inc. 
DEMAND FOR JURY TRIAL 
The plaintiffs demand a trial of all issues of this case by a jury composed of not less than 
twelve jurors. 
DATED this ~day of January, 2007. 
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Brian K. Julian - ISB No. 2360 
Amy G. White - ISB No. 5019 
Chris H. Hansen, ISB No. 3076 
ANDERSON, JULIAN & HULL LLP 
C. W. Moore Plaza 
250 South Fifth Street, Suite 700 
Post Office Box 7426 
Boise, Idaho 83707-7426 
Telephone: (208) 344-5800 
Facsimile: (208) 344-5510 
E-Mail: bjulian@ajhlaw.com 
aWhite@ajhlaw.com 
chhansen@ajhlaw.com 
Attorneys for DEFENDANT 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, 
individually and doing business as 
THOMPSON'S AUTO SALES, INC., an 
Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political 
s-ul3cl+v+s-too--e-fthe ~St-at e-e-f kI-ahe, 
Defendant. 
Case No. CV07-00200 
ANSWER AND DEMAND FOR 
JURY TRIAL 
COMES NOW the above entitled Defendant, by and through its attorney of 
record, Anderson, Julian & Hull, LLP r and Hereby Answers Plaintiff's Complaint as 
Follows: 
FIRST DEFENSE 
Plaintiffs' Complaint fails to state a claim upon which relief can be granted. 
I~ 
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SECOND DEFENSE 
I. 
Defendant denies each and every allegation of Plaintiffs' Complaint not 
herein expressly and specifically admitted. 
II. 
Defendant admits paragraphs II and III of Plaintiffs' Complaint. 
III. 
This Defendant is without sufficient knowledge to determine the truth of the 
averments contained in paragraphs I of Plaintiffs' Complaint. With respect to 
paragraph IV of Plaintiff's Complaint, this Defendant acknowledges that on October 
26, 2006, the Plaintiffs filed a Notice of Tort Claim. This Defendant also 
acknowledges that on January 3, 2006, the Plaintiffs filed a document entitled a 
Supplemental Notice of Tort Claim. By admitting to receipts of the documents 
entitled Notice of Tort Claims and the Supplemental Notice of Tort Claim, this 
Defendant does not admit or acknowledge that either document complies with or 
IV. 
With regard to paragraph V of Plaintiffs' Complaint, Defendant admits only 
that as a result of a significant rainfall on May 19, 2006, storm water was flowing 
through the storm drain. The Defendant denies the remainder of the allegations 
contained in said paragraph. 
V. 
With regard to paragraph VII of Plaintiffs' Complaint, Defendant admits that 
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dO 
Plaintiffs started build a new wall on their property, and Defendant red tagged the 
project. This Defendant denies the remainder of the allegations contained therein. 
VI. 
Defendant denies the allegations contained in paragraphs VI, VIII, IX, and X 
of Plaintiffs' Complaint. 
THIRD DEFENSE 
Plaintiffs' alleged injuries were caused by an act of God. 
FOURTH DEFENSE 
Plaintiffs' own negligence was the sole and proximate cause of the Plaintiffs' 
injuries and damage. 
FIFTH DEFENSE 
Plaintiffs have failed to take reasonable steps to mitigate the claimed or 
alleged damages. 
SIXTH DEFENSE 
The Defendant is immune under Idaho Code § 6-904(7) for the damages 
arising out of Plaintiffs' cause of action. 
SEVENTH DEFENSE 
Plaintiffs negligently failed to take proper and adequate protective and 
preventive measures to prevent or minimize the injuries complained of in this 
action, and such negligence caused, contributed to, or aggravated said injuries. 
EIGHTH DEFENSE 
The damages allegedly sustained by Plaintiffs, if any, were caused in whole 
~I 
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or in part by the acts or omissions of persons other than this Defendant and over 
whom Defendant had no control. 
NINTH DEFENSE 
The plans, drawings, specifications, and designs for the paved roadways and 
accompanying drainage were prepared in substantial conformance with engineering 
and design standards. 
TENTH DEFENSE 
Prior to construction of the paved streets and accompanying drainage within 
the Defendant City of Lewiston, the subject plans, drawings, specifications, and 
designs prepared by this answering Defendant were approved in advance by the 
City of Lewiston, Public Works Department. 
ELEVENTH DEFENSE 
Plaintiffs are not the real parties in interest, contrary to Rule 17 of the Idaho 
Rules of Civil Procedure, with reference to some or all of their claimed damages. 
TWELFTH DEFENSE 
Plaintiffs' damages, if any, were caused by the superseding and intervening 
conduct of third persons and/or other entities. 
THIRTEENTH DEFENSE 
Plaintiffs failed to bring this cause of action within the applicable statute of 
limitations. 
FOURTEENTH DEFENSE 
Plaintiffs failed to file an effective and/or timely Notice of Tort Claim with 
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regard to some or all of the Plaintiffs' claims of damages. 
FIFTEENTH DEFENSE 
Discovery is just beginning. Therefore, Defendant reserves the right to add 
any affirmative defenses that arise during the discovery process. 
WHEREFORE, Defendant prays that Plaintiffs take nothing by this Complaint, 
that the Complaint herein be dismissed and that Defendant be awarded their costs 
of suit, reasonable attorney fees and such other and further relief as the Court 
deems just. 
DEFENDANT DEMANDS A TRIAL BY JURY. 
A 
DATED this / ~day of March, 2007. 
ANDERSON, JULIAN & HULL LLP 
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Brian K. Julian, Of the Firm 
Attorneys for DEFENDANT 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this / Y~f March, 2007, I served a true and 
correct copy of the foregoing ANSWER AND DEMAND FOR JURY TRIAL by 
delivering the same to each of the following attorneys of record, by the method 
indicated below, addressed as follows: 
Theodore O. Creason 
CREASON MOORE & DOKKEN 
121 9 Idaho Street 
P.O. Drawer 835 
Lewiston, ID 83501 
Telephone: (208) 743-1516 
Facsimile: (208) 746-2231 
[--rU.s. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 746-2231 
// 
~~///-:::======--k 
Brian K. Julian 
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Theodore O. Creason, ISB # 1563 
CREASON, MOORE & DOKKEN, PLLC 
1219 Idaho Street 
P.O. Drawer 835 
Lewiston, ID 83501 
(208) 743-1516 
Fax: (208) 746-2231 
Attorneys for Plaintiffs 
FILED 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, 
individually, and THOMPSON'S AUTO 
SALES, INC., an Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political 
subdivision in the State ofIdaho, 
Defend&."'1t. 
) 
) 
) 
Case No. CV 07-00200 
) PROTECTIVE ORDER 
) 
) 
) 
) 
) 
) 
) 
1 __ _ 
) 
) 
-------------- ) 
WHEREAS, discovery (including interrogatories, document requests and depositions) in 
the above-entitled action may involve the production or disclosure of trade secrets or sensitive 
financial or business information; and 
WHEREAS, the parties have agreed to orderly discovery of confidential and/or sensitive 
material; pursuant to Idaho Rule of Civil Procedure 26(c) IT IS HEREBY ORDERED THAT: 
PROTECTIVE ORDER - Page 1 
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1. (a) The provisions of this Order shall apply to (i) the named parties to this 
action, their agents, attorneys and anyone acting at their discretion; and (ii) any other person 
producing or disclosing documents or infonnation who, though not a party, agrees in writing 
to be bound by the tenns of this Order. The tenn "person" includes the named parties and 
others who have agreed to be bound by this Order. The tenn "party" includes "TIM K. 
THOMPSON and JANET M. THOMPSON, husband and wife, individually and doing 
business as THOMPSON'S AUTO SALES, INC., an Idaho corporation, and the CITY OF 
LEWISTON, a political subdivision of the State ofIdaho, and any of their directors, officers, 
employees, shareholders, partners, agents or representatives. 
(b) The restrictions contained in tI;lls Order shall apply to both documents (including 
all copies, excerpts and summaries thereof) and infonnation. The term "material" shall refer to 
both documents and infonnation. 
2. Any person may designate as "CONFIDENTIAL" any non-public material which 
it produces during discovery proceedings only when such material contains trade secrets or 
sensitive commercial, financial or business infonnation, the public disclosure of which may have 
"CONFIDENTIAL" material shall be identified by stamping such material with the following 
language: "C01\l'FIDENTIAL" per Order of the District Court of the Second Judicial District of 
the State of Idaho, in and for the County of Nez Perce." "CONFIDENTIAL" material shall be 
subject to the following restrictions: 
(a) "CONFIDENTIAL" material shall be used only for purposes of this litigation and 
not for any business or other purpose whatsoever, and shall not be given, shown, made available 
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or communicated in any way to anyone except where it is necessary that such material be given 
or shown for purposes of this litigation, as follows: "CON"'FIDENTIAL" material produced by 
the parties or by any non-party witness subpoenaed by the parties in this proceeding shall be 
made available only to: (i) the law firms of Creason, Moore & Dokken, PLLC, and Anderson, 
Julian & Hull, LLP, and persons employed by them in para-professional, clerical, stenographic 
or ministerial positions; (ii) officers, directors, employees and in-house counsel of the parties; 
(iii) any in<i'ependent, outside expert or COIi.sulting firms retained by the parties for purposes of 
this proceeding; and (iv) the Court. 
(b) All pleadings or other court filings which incorporate or disclose 
"CONFIDENTIAL" material shall be filed under seal and shall remain under seal until such time 
as the Court orders otherwise. 
(c) Any disclosure of "CONFIDENTIAL" material at trial or in any other court 
proceeding herein shall be made in camera unless the Court orders otherwise. 
3. A copy of this Order shall be given to each person who will receIve 
"CONFIDENTIAL" material before being shown such material, and each such person shall be 
~ ___ expressly advised that ~~W~jlterial shall not be Jlsed_ err further disclosed _c~ntrary to the terms 
of this Order. In addition, each such person who is not employed by a named party shaH agree in 
writing, in the form annexed hereto as Exhibit A, to be bound by the provisions of this Order, 
before being shown such material. 
4. No party concedes that any material designated by any other person as 
"CONFIDENTIAL" material does in fact contain or reflect trade secrets, proprietary or 
confidential information, or has been properly designated as "CONFIDENTIAL" material. Any 
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party may at any time, on reasonable notice, move for (i) modification of this Order, or (ii) relief 
from the provisions of this Order with respect to specific material, including the use of 
confidential material as exhibits at depositions. 
5. A party shall not be obligated to challenge the propriety of the designation of 
material as "CONFIDENTIAL" material at the time made, and failure to do so shall not preclude 
a subsequent challenge. If a party challenges such designation, it shall send or give notice to the 
designating person and they shall attempt to resoive any challenge in good faith on an expedited 
and informal basis. If the challenge cannot be expeditiously and informally resolved, the 
challenging party may, on reasonable notice, apply for appropriate rulings from the Court. The 
confidential material in issue shall continue to be treated as designated until the Court orders 
otherwise. 
6. This Order, insofar as it restricts the communication and use of confidential 
material, shall continue to be binding throughout and after the conclusion of this action, 
including any appeals. At the conclusion of this action all documents, material or other 
information designated as "CONFIDENTIAL" all copies and all documents so labeled shall be 
reflecting attorney work-product contain information designated "CONFIDENTIAL" the 
receiving party may, in lieu of returning such documents to the producing person, certify in 
writing to the producing person that such documents have been destroyed. All briefs, pleadings, 
or other filings with the Court which incorporate or disclose confidential material may remain in 
the possession of the parties' counsel and need not be destroyed, but shall remain subject to the 
terms and conditions 0 f this Order. 
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7. The production or disclosure pursuant to the terms of this Order of some material 
deemed confidential by a person shall not waive or prejudice the right of that person to object to 
the production or disclosure of other documents or information in this action or any other action. 
8. Nothing in this Order shall: 
(a) Prevent or restrict any party from using or disclosing any material which was 
previously submitted to it; 
(b) c;"'- Prevent or restrict counsel from rendering legal advice to the named parties and, 
ill the course thereof, referring or relying generally on counsel's examination of material 
produced in the course of discovery proceedings herein, but without disclosing the specific 
content of any material which disclosure shall be contrary to the terms of this Order; or 
( c) Prevent or restrict any person from using or disclosing in any way any material it 
has produced or disclosed in the course of discovery proceedings. 
DATED this 7 ft...day of_Jl_v_"'-"-c:....-=-_____ , 2007. 
DISTRICT JUDGE 
Theodore O. Creason, # 1563 
Attorneys for Plaintiffs 
Brian K. Julian, ISB # 2360 
Attorneys for Defendant 
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EXHIBIT A 
To Protective Order Entered 
on ,2007 
I have read the Protective Order entered by the Court on ______ , 2007, in Tim K. 
Thompson and Janet M Thompson, husband and wife, individually and doing business as 
Thompson's Auto Sales, Inc., an Idaho corporation, Plaintiffs, vs. City of Lewiston, a political 
subdivision6f the State of Idaho, Defendants, Nez Perce County Case Nc. CV07-00200. I 
understand the provisions of such Protective Order and I understand the responsibilities and 
obligations such Protective Order imposes on persons viewing the material encompassed by the 
Protective Order. Pursuant to Paragraph 5 of the Protective Order, so as to enable me to view the 
material encompassed by the Order, I hereby agree to be bound by all the provisions of the 
Protective Order. 
PROTECTIVE ORDER - Page 6 
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Notary Public in and for said state 
residing at or employed in ______ _ 
My Commission Expires _______ _ 
Creason, Moore & Dokken, PLLC 3 0 
P.O. Drawer 835, Lewiston, ID 83501 
(208) 743-1516; Fax: (208) 746-2231 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this ~f~\ W 2007, a copy of the foregoing 
PROTECTNE ORDER served by the method indicated below and addressed to the following: 
Theodore O. Creason 
Creason, Moore & Dokken, PLLC 
1219 Idaho Street 
P. O. Drawer 835 
Lewiston, ID 83501 
Brian K. Julian 
Anderson, Julian & Hull, LLP 
250 South Fifth Street, Suite 700 
P. O. Box 7426 
Boise, ID 83707-7426 
X FIRST-CLASS MAIL 
HAND DELNERED 
OVERNIGHT MAIL 
FAX TRANSMISSION 
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,De c, 21, 2007 8 : 29 AM 
Brian K. Julian - ISB No. 2360 
Amy G. White - ISS No. 5019 
ANDERSON, JULIAN & HULL LLP 
C. W. Moore Plaza 
250 South Fifth Street, Suite 700 
Post Office Box 7426 
Boise, Idaho 83707-7426 
Telephone: (208) 344-5800 
Facsimile: (208) 344-5510 
E-Mail: bjulian@ajhlaw.com 
awhite@ajhlaw.com 
Attorneys for DEFENDANT 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
~~-~---
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, individually 
and doing business as THOMPSON'S 
AUTO SALES, INC., an Idaho corporation. 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political subdivision 
of the State of Idaho, 
Defendant. 
STATE OF IDAHO 
) ss: 
County of ____ _ ) 
Case No. CV07 -00200 
AFFIDAVIT OF JOHN WATSON IN 
SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY 
JUDGMENT 
JOHN WATSON, having been first duly sworn upon oath, deposes and says: 
1. That the statements contained herein are made of your Affiant's own personal 
knowledge and are true and correct to the best of his information. 
2. I am a licensed engineer in the state of Idaho, and have been since January 
2000. From approximately January 2001 through May 2004, I worked as an assistant 
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engineer for the City of Lewiston. Since approximately May 2004 I have worked as an 
engineer at Riedesel Engineering in Lewiston, Idaho. 
3. As part of my duties as an assistant engineer at the City of Lewiston, I was 
involved in the 2003 street Maintenance Project. A majority of this project consisted of 
repaving and chip sealing the asphalt on city streets. In May of 2003 I prepared the 
plans necessary to complete the Street Maintenance Project, a true and correct copy of 
which are attached hereto as Exhibit "A", 
4. As part of the street Maintenance Project, I designed a plan for removing 
a three foot wide valley gutter which crossed Idaho street at the intersections of Idaho 
Street and 21 st $treet in Lewiston, Idaho. The valley gutter was being replaced, among 
other reasons, because it was causing traffic problems. Cars had to slow down as they 
turned onto Idaho street to avoid striking the pavement due to the extreme dip of the 
valley gutter. 
5. The plans required that the valley gutter be replaced with a catch basin 
and bubbleMup system. Page 7 of the plans attached as Exhibit A accurately portrays 
the installation of the bubble-up system at the intersection of Idaho and 21 st Streets 
(page 9 of the plans mistakenly shows that the bubble-up system was to be installed at 
----'---
the intersection of G and 21 st Streets). 
6. In May, bid packets were sent out to contractors regarding the street 
Maintenance Project. The plans attached as Exhibit A were included, among other 
documents, in the bid packets. I reviewed the bid proposals from the contractors, and 
prepared a memorandum to the Lewiston City Purchasing Division outlining the tasks to 
be accomplished as well as the bids from three separate companies. Accompanying 
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the memorandum is a bid tabulation table, breaking down the costs of the various 
components of the street Maintenance Project. Attached hereto as Exhibit uB" is a true 
and correct copy of this memorandum and accompanying bid tabulations. 
7. The bid tabulation includes item numbers and item descriptions for the work 
that the contractors were required to complete. Item No. 603-1 is described as a catch 
basin, of which two were to be purchased and installed. Item No. 605-1 is described as 
a twelve inch PVC storm sewer pipe. These item numbers correspond with the detail 
for installation of the catch basin/bubble up system under Idaho street on page 9 of the 
Street Maintenance Project plans, attached as Exhibit A. 
8. After preparing this memorandum, I sent it to Dale Bloom, a purchasing 
agent for the City of Lewiston. 
9. On June 12, 2003, the City sent a notice to Poe Asphalt & Paving that 
they had been awarded the contract on the Street Maintenance Project. Attached hereto 
as Exhibit "C" is a true and correct copy of the letter awarding the contract to Poe 
Construction. 
10. On June 26, 2003, the City sent a notice to Poe Asphalt & Paving that 
they were to proceed on the Street Maintenance Project. Attached hereto as Exhibit "Du 
is a true and correct copy of the notice to proceed which was sent to Poe Asphalt and 
Paving. 
FURTHER your Affiant saith naught. 
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SUBSCRIBED AND SWORN to before me this ~ day of December, 2007. 
Notary Public for Idaho 
Residing at Ilk' Ib-",. ~ ~ 
My Commission Expires: 611'07 Ito 
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CERTIFICATE OF MAILING 
-~ 
I HEREBY CERTIFY that on this 2-6 day of December, 2007, I served a true 
and correct copy of the foregoing AFFIDAVIT OF JOHN WATSON IN SUPPORT OF 
DEFENDANT'S MOIION FOR SUMMARY JUDGMENT by delivering the same to each 
of the following attomeys of record, by the method indicated below, addressed as 
follows: 
Theodore O. Creason 
CREASON MOORE & DOKKEN 
1219 Idaho Street 
P.O. Drawer 835 
Lewiston, ID 83501 
Telephone: (208) 743-1516 
Facsimile: (208) 746-2231 
[~all, postage prepaid 
[] Hand-Delivered 
[] Ovemight Mail 
[] Facsimile (208) 746-2231 
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SEE EDGE OF PAVEMENT DETAJL \ 
FOR AREAS Wl.HOUT C:JRB \ 
EXISTlNG / 
GROUND UNE 
VARIES 24' - 36' 
SEE MILLING & OVERLAY DETAIL FOR 
AREAS WITH EXISTING ASPHALT AT 
LIP OF GUTTER 
~~. \ \2- ASPHALT OVERLAY 1/2- GRADATION (301-1) \ ~ FIBER REINfORCEMENT MEMBRANE (312-1) 
\ 
TACK COAT 
ASPHALT PRE -LEVEL COARSE (305-1) 
~TACK COAT 
EXISTING SURF ACE OR MILLED SURfACE 
COUNTRY CLUB DRIVE OVERLAY 
TYPICAL SECTION 
N.TS. 
R 
OVERLAY 
-\~ '- EXISTING PAVEMENT SURVACE 
PLACE SHOULDER GRAVEL. 6" MIN. DEPTH 
EXCAVATE DITCH LINE 
2"O~~"AT, 
~ n s: ,,:1 
EXISTING SURFACE ~ H~~' BACK PRE-LEVEL 
LEVELING COURSE FROM GUTTER AS DIRECTED 
MlliED SURfACE· 
SHOULDER GRAVELDETA!L(SP8) OVERLAY DETAIL 
N.TS. 
I ASPHALT BERM WHERE REQUIRED (301-5) APPROXIMATELY 6" WIDE BY 3" HIGH .-
\ "-OVERL4.Y 
L EXISTlNG PAVEMENT SURVACE 
"- EDGE OF PAVEME}c'T OVERLAY 
" WIDE A.C. PAVEMENT TAPER 
(INCIDENTAL TO OVERLAY AREA) 
EDGE OF PAVEMENT DETAIL 
N.T.S. 
N.T.S. 
1'-6' 
AS DIRECTED-n OVERLAY DEPTH ~G~~'cr 
LMILLED SURFACE (315-1) 
MilLING DETAIL 
/lLT.S. 
COUNTRY CLUB DRIVE OVERLAY TRAFFlC CONTROL NOTES; 
ALL TRAFFIC CONTROL SHALL 8E IN COMPLIANCE WITH SECTION 113, 
TRAFFIC CONTROL, IN THE STANDARD TECHNICAL SPECIFlCATIONS. 
THE TRAFFIC CONTROL PLAN FOR COUNTRY CLUB DRIVE SHALL BE 
AT A MINIMUM IN ACCORDANCE WITH fTD STANDARD DRAWING 1-1-A, 
TRAmc CONTROL MEASURES FOR LANE CLOSURE. THE PERIMETER 
OF THE CONSTRUCTION SHALL BE PROPERLY SIGNED WITH "ROAD 
WORK AHEAD" SIGNS. THE CONTRACTOR SHALL PREPARE A TRAFFIC 
CONTROL PLAN PRIOR TO ANY WORK AND SHALL SUBIA!T THE PLAN 
FOR REViEW. EDITING AND APPROVAL A MINIMUM OF 10 DAYS 
PRIOR TO THE START OF WORK. 
COUNTRY CLUB DRIVE OVERLAY NOTES: 
ALL ASPHALT SURFACES AND ADJACENT PAVEMENT OR CURB EDGES 
WHICH RECEiVE A PRE,...UEVEL OR OVERLAY COURSE SHALL BE 
TACKED PRIOR TO PLACEMENT. 
COMPLETE THE REQUIRED QUALITY PATCHING PRIOR TO 
CONSTRUCTION OF THE ,LEVELING COURSE. 
THE FIBER REINFORCING MEMBRANE SHALL BE HELD OUT TWO FEET 
FROM THE UP OF GUTTER OR EXISTlNG PAVEMENT EDGE:. 
THE GROUND PAVEMENT MATERIAL SHALL 8E TRANSPORTED TO A 
DESIGNATED AREA IN THE PARKING LOT BEHIND THE BAli-FIELDS 
AT AJRPORT PARK AND STOCKPILED, AS DIRECTED BY THE 
ENGINEER. 
LAYOUT AND SURVEYlNG OF THE CONSTRUCTION ITEMS IS THE 
RESPONSIBILITY Of THE CONTRACTOR. PLACEMENT OF UEVELING 
COURSE TO A DESIGNED CENTERLINE GRADE SHALL BE COMPLETED 
BY THE CONTRACTOR USING GRADES SUPPLIED BY THE CITY. 
GRADES WILL BE GIVEN TO THE CONTRACTOR PRIOR TO MIUlNG 
AND PAVING OPERATIONS 
THE CONTRACTOR IS RESPONSIBLE fOR LOCATING Ali 
UNDERGROUND UTiUllES PRIOR TO EXCAVATION. 
THE CONTRACTOR SHALL COMPLETE THE. WORK ON COUNTRY CLUB 
DRIVE WfTHIN TEN (10) CONSECUTIVE WORKING DAYS FROM 
COMMENCEMENT OF WORK ON THE STREET. 
LONGITUDINAL PAVING JOINT SHALL BE AT THE CENTERLINE OF THE 
RON). 
THE CONTRACTOR SHALL PLACE TEMPORARY MARKING TAPE ALONG 
THE CENTERLINE PRIOR TO OPENING THE STREET UP TO TRAfFlC. 
TtiE CROSS SLOPE OF COUNTRY CLUB DRIVE Wili BE INCREASED iN 
SOME AREAS WITH THE L..."YELiNG COURSE:. THE CITY WILL t.lARK 
THE fiNISHED CENTERLINE GRADE ELEVATION OF THE LEVELING 
COURSE AT INTERVALS PRIOR TO CONSTRUCTION. 
THE WATERUNE REPLACEMENT PROJECT BETWEEN THE SOUTH END 
OF THE PROJECT AND ECHO HIULS DRIVE SHALL 8E COMPLETED 
PRIOR TO THE QUALITY PATCH AND OVERLAY PORTIONS Of THE 
STREET RECONSTRUCTION. 
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I 21ST STREET PA\..r£Mt.l ,~EHA8lUTA nON NOTES: >- I I [j I Vi "J! ~ ~ ~ 
\j; I < :}I I SEE ADDll10NAl CONTRACTOR NOlES IN THE SPECIAL PROVlSIONS. 
AlL ADJACENT PAVEMENT OR CURE EDGES WIG; RECEIVE A PRE-LEVEL OJ'< OVERLAY COURSE SHALL BE TACKED 
PRIOR TO PLACEMENT. 
THE GROUND PAVEMENT MAIERIAl SHAll 8E TRANSPORTED TC A DESIGNAIED AREA AT THE POLICE TRAINING 
CENTER ON 16TH AvENUE AND/OR THE ARE.A I'tEST OF U.S. 12, BEI¥IEE:N MEMORIAL BRIDGE AND THiRD AvENUE 
NORll-l, AS DIRECTED BY ll-lE ENGINEER. 
PLACE TEMPORARY STRIPING TAPE AT THE LANE LINE AS NEEDED. 
THE CONTRACTOR IS RESPONSIBLE FOR LOCA~NG ALL UNDERGROUND UTILITIES PRIOR TO EXCAVA~ON. 
THE FINAL LIFT OF ASPHALT PAVEMENT ON ONE SIDE OF THE STREET SHAll BE COMPLETE PRIOR TO WORK 
8EGINNING ON THE OTHER SiDE. . 
Mill PAVEMENT AT 
STREET TRANSITION 
(315-3) 
2- ASPHAlT PAVEMENT (3/4" GRAD.) 
OVERLAY AT INTERSEC~ON 
TRANSITION (301-3) 
MILL TO MA T01 
21ST STREET LANE 
MILLING 
III 
o 
z 
;:= 
u 
w 
[j) 
'" w ,....
~ 
II 
DISTANCE VARIES 
SEE TABLE 
-
A T INTERSEC~NG STREETS AND DRIVEWAY ACCESS POINTS, THE CONTRACTOR SHALL TRANSI110N ll-lE MILLING 
DROP OFF WITH PLACEMENT OF PAVEMENT GRINDINGS. GRINDING MAIERIAL SHALL BE REMOVED PRIOR TO THE 
LEVEUNG COURSE AND OVERLAY, 
A MINIMUM OF ONE DRIVEWAY ACCESS SHALL BE USABLE BY ll-lE PROPERTY O'M'lER AT ALL TIMES, UNLESS 
PREVIOUS ARRANGEMENTS ARE MADE. THE CONTRACTOR SHALL COORDINAIE THE ACCESS POINTS WITH THE 
PROPERTY OWNER. 
/ >«>'<'.~'~: .•••• ~--:;.:~~j:~:-,;<~~-~-,'.?»«?,;/~/:<)~,'~ 
, ro,: OF UN' j' ,h 2'" "RED \ "u. A "ON~'UOUS ASPHALT FOR QUAUTY PATe" WORK ON 21ST STREET SHALL 8E REMOV£D ."ND REPLACED DURING THE SAME NIGHT WORK SHIFT. 
DEPll-l THROUGH INIERSECTION 
EXISTING ASHPALT 
SURFACE 
UMITS OF MILUNG \ 
MATCH EXIS~NG MATCH LIP OF GUTIER 
~ ~ \ \:';';K~~" O'"'L,", 3;" GRAD""" 
\\ 
\ ~ PAVEMENT REINFORCING MESH (SP7-1) 
'-- ASPHALT PRE-LEVEL COARSE (306-2) 
TACK COAT 
MillED SURF ACE 
PAVEMENT INLAY DETAil 
N.TS. 
(301-2) 
I REMOVE PAVEMENT 
STREET TRANSITION DETAIL 
N.T.S. 
INIERSECTING STREET TRANSI110N DISTANCES 
APPROXIMA TE DISTANCE (FT) 
INIERSEC11NG E. ... ST WES, 
STREET APPROACH APPROACH 
17ll-l AVENUE NjA 12' 
16TH AVENUE 12' 13' 
15TH AVENUE 10' 14' 
14TH AVENUE 11' 13' 
13TH AVENUE 15' 13' 
12TH AVENUE 16' 12' 
11TH AVENUE 12' 15' 
10TH AVENUE N/A 15' 
9TH AVENUE 11' 9' 
8TH AVENUE 13' 15' 
, ." 
LANE LINE ~I. VAl"" (±w'-m") .1 
I II FROM GUTIER (SP5-1) 
" • DEPTH VARiES -, . 
= ; 1 
2.5" f~ t',iJ J I '\
. ,,, 
\ ~ ~\ L 2' ASPHAl' o",'LA'. 3/" GRADAn"" (30)-2) \ \..... PAVEMENT RE!NFORCiNG MESH (SP7-1) \ 2" (MIN.) ASPHALT BASE COARSE (SP6-1) 
! 
• " ," : I 2S~ !~ 
MiL!... PAVEME,1.4T (315-2j 
MILLING DETAiL 
\- EXCAVATE AND GRADE SURfACE (SP6-1) 
~ PAVEMENT REPAIR DETAIL (SP6) 
N.T.S. 
• NOIE: THIS SECTION SHALL BE USED !N AREAS 
Ai',ER MIWNG. ARE FOUND TO HAvE I I N.TS. . 
I 
~!,-!SI .. }~!C::;!,;!"T :::::5:T:!,!'.? .A..~?~;'\~"T ~.~,\~~t.~7 
. MA TERIAL TO COMPlETE THE iNLAY, AS DIRECTEC: 
.-, 
i BY THE ENGINEER. ASPHALT CORE DEPT..., I INFORMA~ON IS AVAILABLE FROM THE ENG1NEE'l 1 UPON REQUEST. 
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TYPICAL TRAFFIC LOOP LAYOUT DETAIL 
TRAFFIC LOOP DETECTOR NOTES: 
LOOP DETECTORS SHALL BE INSTAllED AS PER ITO STANDARD DRAWING 1-5 
AND SPECIAL PROVISION SP4, LOOP DETECTORS, WITH THE FOllOWING 
CLARIFlCA TlONS: 
• LOOPS SHAll BE INSTAllED IN ACCORDANCE WITH METHOD A. 
.. LOOP CONFIGURA llON SHALL BE AS SHOWN IN THE TYPICAL LAYOUT 
ABOVE. 
.. ALL LOOPS REQUIRE TWC TlJRN OF FOUR C~~CUCTCR CA8L~. 
.. USE ONLY 3M TYPE 82-A1 SCOTCH CAST SPLICE KITS FOR CONDUCTOR 
SPLICING IN JUNCTION BOXES. 
.. CONNECT THE NEW LEAD IN CONDUCTOR TO THE APPROPRIATE 
CONDUCTOR IN THE JUNCTION BOX TO MATCH THE EXISTING LOOP LAYOUT. 
*" THE LOCATION VARIES OF EACH JUNCTION BOX AT THE VARIOUS 
INTERSECTIONS. THE CONTRACTOR SHAll VERIFY THE LOCATION OF All 
JUNCTION BOXES AND SUBMIT TO THE ENGINEER A PROPOSED PLAN FOR THE 
ROUTE OF THE LEAD-IN CONDUCTORS TO THE APPROPRIATE JUNCTION BOX. 
NO MORE THAN SIX (6) LEAD-IN CONDUCTORS SHAll BE CONNECTED IN A 
SlNGLE JUNCTION BOX.' 
• IF A CON~UCTOR DOES NOT EXIST FROM THE JUNCTION BOX TO THE 
SIGNAL CONTtWLLER. STuB THE LEAD IN CONDUCTOR FROM THE LOOP INTO 
THE JUNC1'tON 80X th1Tri A MINIMUM OF 3 FEET OF SLA,CK iN THE 80X~ 
~ THE CONTRACTOR SHALL "TEST EACH EXISTING LOOP AffiR THE MiLUNG 
TO VERIFY THE EXTENT OF THE DAMAGE TO THE EXISTING LOOPS. 
THE LOOP REPLACEMENT SHALL COMMENCE AS SOON AS PRACTICAL 
AFTER THE PAVEMENT IS REPLACED. THE CONTRACTOR SHALL DIUGENTL Y 
\'ICRK ON THE \TE~A UnTIL CCMPLE.;E. 
TRAFFIC LOOPS SHAll 8E INSTALlED DURING THE HOURS OF 8: 00 P.M. 
AND 5: 00 A.!.j. 
TRAfFIC CONTilOL Ut:Y1Ct:S SHAll 8E IN PLACE DURING ALL WORK WITHIN 
THE ROAD. TRAFFIC CONTRCL DEYlCES SHAll MET ,~LL REQUIREMENTS OF 
SECTION 113. THE CONTRACTOR SHALL SUBMIT A TRAFFiC CONTROL PLAN 
FOR APPROVAL OF EACH LANE CLOSURE SITUATION. 
N.T.S. 
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U.S. 12 LANE CLOSURE DETAIL 
N.T.S • 
TRAFFIC CONTROL NOTES: 
All TRAFFIC CONTROL PERFORMED ON THIS PROJECT SHALL 8E IN 
ACCORDANCE WITH SECTION 113, TRAFFIC CONTROL. IN THE STANDARD 
TECHNICAL SPEClFlCA TlONS. 
All INTERSECTING STREETS SHAll HAVE PROPER SIGNAGf TO ALERT THE 
DRIVER OF ROAD CONSTRUCTION AND OTHER RESTRICTIONS OR HAZARDS. 
WHEN FLAGGING OPERATIONS ARE REOUIRED TO FACILITATE CONSTRUCTION, 
ADVANClED WARNING SIGNS SHALL 8E PLACED ACCORDING TO THE MANUAL 
ON UNIFORM llRAFFIC CONTROL DEYlCES (MUTOD). MAXIMUM VEHICLE DELAY 
IS 10 MINUTES. 
ACCESS TO BUSINESSES SHAll BE MAINTAINED THROUGHOUT CONSTRUCTION. 
EXCEPT FOR BRIEF PERIODS DURING PAYlNG AND GRINDING OPERATIONS. THE 
CONTRAOTOR SHAll COORDINATE ACTIYlTIES WITH THE PROPERTY OWNERS. 
THE CONTRACTOR SHALL PROV1DE FLAGGfRS AT SIGNALIZED INTERSECTIONS 
WHEN WHEN CLOSURE IS REQUIRED ON THE SlOE SllREET. AND WHEN 
CONSTRUCllON OPERATIONS UMIT THE ABILITY OF THE SIGNALS TO 
EFFECllV1EL Y MOVE TRAmc. 
WHEN SIDE STREETS ARE CLOSED DURING PAYlNG AND MILUNG OPERATIONS. 
THE CONTRACTOR SHAlL DIRECT TRAFFIC TO AL TERNA TE ROUTES. CLOSURE 
TIMES SHAlL BE KEPT TO A MINIMUM AND SHAll NOT EXnEND INTO 
NON-WORKING HOURS, EXCEPT AS APPROVED BY THE ENGlNEER AND WITH 
DETOUR ROUTES IN PlAClE. ROAD CLOSURE REOUESTS FOR MINOR SllREETS. 
IF DESIRED. SHAll BE SUBMITTED FOR APPROVAl, ALONG WITH APPliCABLE 
TRAFFIC CONTROL DETOUR PLANS, AT LEAST 48 HOURS PRIOR TO 
ANllClP A TED CLOSURE. 
TRAFFIC CONTROL SIGNS SHAll BE PROMPTlY REMOVED AFTER THEY ARE NO 
LONGER APPLICABLE OR NEEDED. 
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PUBLIC WORKS DEPT. MEMORANDUM 
Engineering Services Division 
TO: Dale Bloom, Purchasing Agent 
FROM: John Watson, P.E. , Asst. City Engineer 
DATE: 6/9/03 
RE: 2003 Street Maintenance Project & Country Club Drive "YVater Main 
Replacement - Recommendation to Award Contract 
I have reviewed all three of the bids received on May 29, 2003 for the 2003 Street 
Maintenance Project and County Club Drive Water Main Replacement Project and have -
found them all responsive. I recommend awarding the project to the low bidder, Poe 
Asphalt, Inc ., a Clarkston corporation, for the Base Bid, Add Alternate A, Add Alternate 
B and Add Alternate D for an estimated $855 ,557.46. The engineer's estimate for the 
project was $897,376.81 , approximately 5% above the low bid amount. The second 
lowest bidder was approximately 12% higher than the low bid. 
The breakdown of the low bid is as follows: 
Base Bid: 
Add Alternate A: 
Add Alternate B: 
Add Alternate D: 
Total: 
Poe Asphalt 
$691 ,266.47 
$ 50,910.26 
$ 23.459.23 
$ 89.921.50 
$855,557.46 
En2ineer ' s Est. 
$702,832.25 
$ 61,151 .44 
$ 29,414 .12 
$103,979.00 
$897,376.81 
The project brd iSbrOKen Gown rnto four pans.-TIre-":BascBiu-cuITsi-sts-of-chip-sealing-anci:- ----- ---
quality patching nearly 16 miles of city streets and alleys, overlaying Country Club Drive 
between Snake River A venue and Reservoir _ Drive, and pavement repair of the outside 
lanes of 21 5t Street from Idaho Street to 18th Avenue. Add Alternate #A includes the chip 
seal of 21 5t Street from G Street to the Shopko intersection and Add Alternate ii!B 
includes the chip seal of Thain Road from 10th Street to Cedar A venue. Add Alternate 
#D consists of replacing the existing 8" water main along Country Club Drive, from 
Reservoir Drive to Echo Hills Drive, yvith a ney\" 8" PVC C-900 water main. New fire 
hydrants and services \vill also be included with the waterline project. 
The Base Bid and Add Alternates A arrd B are designated to\vards the street maintenance 
budget. The total bid of these portions of the project is $765,635 .96. There is 
$600,000.00 budgeted fo r the street maintenance project under account #. 25-1 00- 102-
303-857_ Publi c Works Department staff has revievved the overall transportati on budget 
AFFIDAVIT OF JOHN WATSON IN SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT CL 
.. -Server6' eng( -prOiecLS ·\2003StrMt,. Documents .AWaIl:J:.fIO 
and anticipates sufficient funding within other items in the budget to cover the award as 
recommended. Add Alternate #D will be paid for by the Water Department under Project 
# 4-94, account # 8-210-213-303-937. There is $120,000 budgeted for the project, which 
is well above the bid price of $89,921.50. 
Poe Asphalt listed several subcontractors for different areas of work on the project 
including Road Products for pavement fabric, Johnson Electric for traffic loops, AAA 
Sweeping for pavement grinding, and Curry, Inc. for underground utility work. All 
contractors listed hold a current public works license in the State of Idaho. 
Please prepare the letter recommending Council accept the bid and Award the Contract to 
Poe Asphalt, Inc. on the next available City Council Meeting. Attached for your 
information is a breakdown of the bids in an itemized format. 
C: File 
Joel Ristau 
Lowell Cutshaw 
·Mike Chamberlain ~ 
Dave Six 
Merritt Donlon 
AFFIDAVIT OF JOHN WATSON IN SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY mDGMENT CL 546 
,'.Ser'er6· engr prOjects \2003ScrMt Doc'.Jments\Awa.rd :V!emo Bloom.doc 
sLi TABULATION - Bid Opening:- ~~~ ;~~;~OJ -2:00 p.m. 
/'S Poe AS-ph8lt Conmae - ----r Steelman-Duff 
~ 
VJ 
r---
..;-
If) 
~ 
U 
="TlUlIr= Clarkson, WA Hayden Lake, ID ~ Clarkston .. WA ~ r:/J. 
.; ITEM OESCR/PiION I QUANTITY I UNIT I UNIT PRICE I AMOUNT r UNIT PRJCE AMOUNT II VNIT PRICE I -AMOUNT I UNIT PRICE-1 -AMOUNT rAr;;r~:.unit 
Base Bid -/1-- Iii ~ 4' 
"2-. IMoDilizAtion J-L~Is-~o~c:~ r--s~o.ooooo II 54200001 $.120000 ~ \ S45.000001 - - ~5~~Ooo r --- S40 000 001 S40.0oo00 ~ Q733331 
;; :}-~tl~S'NII"0> Itralfic Control - T- - ---- -1 :L5I5-- -:f5~c'66Cr- S:!5:COO CO IF--S52~c6C.66r.5~2000~CO -1--S26.600 col 525.000 CO H 540.000 COl --$.46 000 00!1 W,.5S6 s; 
f.~::?l«II'\IAdiust Manholes. Frames. Lids I 181 EA $ 400.00 57.200.00 5265.001 54.nO.OO h 5250.001 54.500.00 1/ $480.001 58.640.00 i rT 5331.5, 
:~::,::::. ~Il~ .Adiust Walet Va",e Boxes .. 331 :;A T 5 220.00 T 57,260.00 5160.001 55.280.00 ~ I 5150.00 54.&50.00» 5250.001 58.250.00 i rTiS186.0 .. , 
11 "-3 IInstall SIr ... , Monument Case I 31 EA S 200.00 5600.00 5290.001 5870.00 I 5275.001 5825.00 II S4C0.OOI $1.200.00 ~ ~':!1.67i 
20'·' IAspnart Pavement Reol.esmont I 461 SY I 5 15.00 I $875.00 ' 525.001 51.125.001, 524.001 51.000.00 1 518.001 5810.00 JL 522.331 
201-4 ICum and GuttOr----~_::=__=_______ _ 301 LF ! S 20.00 I $800.00 II 524.001 5720.00 II 525.001 5750.00 11-------$26.00-1 ------5780.00 n J.:::< 525.001 
213·1 --iaUiiJIiYPiitch 2.5" - -r--- --'406;-S'115 1'.00 I 519.684.00 II 512.501 517,575.00 1,-1----:11:3."851- ---S19;4"73.lOT-- Sl4.701 520.668.20 II U S13.68i 
13·2 I·Qualit-y Patch 3' 5011 SY 1$ 15.50 I 57,765,50 U 514.501 17.264.50 II $16.021 58,026.02 U S16.401 58.216.40 11~5:641 
213·3 IQuolit-y Palch 4' ----- -- 10831 SY 15 17.50 t 518.952.50 II 518.001 519.494.00 II 517.401 518.844.20 II 520.001 $11.660-:0011--;;.7.51-8.4; 
21J.-.1 II~uaJit-y ?"ich5" ------ - ---r 5921 SY I $ 23.C{) I 513.616,00 II 522.50! 513.320.00 In- 521.041 512.4.."-5.68 It 122.201 - - 513.142.40!/ 1-\52191 
11~IQUafitY-?iilCh 6'----------- $ 25.00 I 51,100_00 I 51.2:32,00 II 525.001 51.100,00 'I .5:24:60-1 $i-:082AOl~illBii 
301-1 lAson.n "',vemem Ov&rlay 2' 000111.1;2' Grad.(C::'O) 12730 S 3.75 I 547,737.50. 550,920.00 I $.1.091 552.065.70 I 55,501 570.015.00 It:i: 5;I.53i 
3Di.~\SPh.lIPavem.ntOven.y3l"'Gr,a.i21S!SU_ 1111S1 SY 15 3.901 $43.348.50" 54.001 $4.4.460,0011 54.141 $46,016.1011 55.501 $61.132,50iI ~~: 
301·3 TAicn,n ;:>"vement ()v<!flaY,"o_croac"e,,:;lst !)t~ 14931 - SY--js -- - -.(50,-----56.718.50 H 55.001 58.aoa.70 II 54.421 $6.599,06 n 56001 58.958.661f- ;:.il ~i 
301·.1 l,4,s"nan PavemerltOverlay. Blend Onvoway (CeO) - --I 212/ SY Is 4,50 I SS54.oo II 512.251 52.597.00 II $5.25/ $1,113.00 n S6,201 s1314.46 II ....... S~I 
-- 'm:; 301·5 JAsenan Berm i 4901 CF" .s - - 2.751 - -5047:50 --- - -$2"]6T $"1.225.66 r--- -.$3.7OT S(1l 
~.I 304-1 I Excavation & Place Base Malerial (12' Deeth) Q,P. 6361 SY 5 8,00 I 55,088.00 54.72 53,001,92 I $13.50/ $6. 
306-1 IAschait Pre-Levol C<lurse (CCO) I 960 Ton 5 32,00 I S30.720.00 533.25 $31.920.00 i 535.20 533.r"~.U\J ~{,.:><l' ~".ouo.uu I ~, 
306-2 IA.phalt Pte-L •• el Coursa (21st St.) I 6815 SY S 1.S0, 515.704,00 $1.25/ 512.288.75 $4,091 S40.143.35 53.101 $30.426.50 '-'U:B-\, 
314-1 ISIr ... t Monument I 1 E.A S 300.00 I $300.00 5350.001 5350.00 I 5350.001 S350,00 $4CO,ool S400.oo I ~I 
106-1 IChjp Soal i 270695 SY 5 0,00 ! 5243.625.50 SO.831 5224,676.85; I SO.901 1243,625.50 $0.961 5259,867.20: ( ~; 
112·1 Fiber Relntorcoment Memoran_ I 11863 SY 5 1.25 I 114.828.75 $1.451 517.201.35 i 51.451 517,201.35 51.501 517.794.50! "'--61>;l2ii 
115·1 Ipavement Grinding (CeO) 3100 SY $ 2.00 56.200.00 52,45 5;,595.00 51.601 $.1,960.00 .2.701 58,370.00 . ~1~ 
115-2 ~11.emem Grinding (21st St.1 I 11115 SY $ 3.00 I 533.345.00 $2.281 $25.342.20: 51.60 $17.784,00 12.701 $30.010.50 I S2~ 
I Pavement Grinding (21st SI. Aooreacoes, I 14931 SY S 3.50 I 55.225,50 12.801 54.180.40 1 I $1,601 52.388.80 52,701 $.1.031.10 I ...H2]2:; 
03·1 ICa[ch Sa.in 21 E.A 15 000,00 i 51.800,00 H 51.345.001 12.990.00 d I 51.100.001 52,200,00 Ii 5900.001 SUOO.~5'CQ5.i 
100 18.00 51.800.00 ! 541.751 54,175.00 537.50 $3.750.00 1 530,001 $3.660.00: 
_ ______ 72 450.00 I $32.400.00 $519.001 $37,368.00 5585.001 542.120.00 I 5600.001 $.13.200.00 I 
"Pa"'emeI11iro/i'-OUnet-- . Bl451 LF is 1.50 I 512.217,50 H so.851 56,923.25 II $0,351 $2.850.75 U .... :"_::ITbbi-· Si.'i45.OOF~::l 
Reoelf (2jSi-sl.) 13001 SY Is 8.00 I 110,400.00 q 110.501 $13,650.00 II 54.85-.------:ss:JQ5.66r--- 514.001 518 .. 
p'.', \Pa" .. ment ROinforcing Meso 111151 SY i S 4.60 ! $51.129.00 3 54.921 554.685.80 H 54.751 552.796.25 II 55.001 s.."-5.575:60 11 r S4.~ 
PI>-' IShClulderGravel 2001 LF 15 4.00 i 51.160.00 i 55.651 51,638.50 I $6,001 52.320,00 II $5.001 51.450.60 Ii - ~
'10·1 iMiliandOuafitYF.,ch i2'~ 11131 sy I $ 10.00 I $11.130.00 II 520.251 522.538.2511 521.20j 523.5&5,60 ~ 522.001 524.486,00 iR~5il 
'10·3 ISelf·Adhe.No Paving SinD M.morano 16001 LF ! S 2,00 I $3.200.00 I 53.251 55.200.oo! S1.30 52,000.00 I 53.DOI S4.800-,--OOJ .- D 
-I 
Total Base Bid $102.832.25 $691,266,47\ $757,~9~46 
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58,900 col 
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S35.coi 
5800.001 
$1001 
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$.1.25000 
~
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~ . .zS5.57 
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·. 2003 Street Maintenance Project 
..J TABULATION - Sid Opening: May 29.2003 - 2:00 p.m. 
EJIIGINEER'S 
ES TJ.1.fA TE 
TEM NO.1 ITEM DESCRIPTION QUANTITY I UNIT I UNIT PRICE 1 AMOUNT 
~:::~~ :18: Seal Coat ot Thain Rd from 10th St to 147' south of Cedar Ave 
1 ',} :u' , .t mlfic Contral ! L lS 5 4.CCll.00 I 54.COO.C<I 
13-5(6\ iCuality Patch i6i 75 SY 5 2S.CO I 51 ,~75.00 
08·118\ iChio Seal 267491 SY S 0.88 S23.539.12 
! I 
Total Add Alternate B 529.414.12 
Total Base Bid Plus Add Alternates A & B $793.397.81 
\dd Alternato 0: Country Club Drive Water Main Replacement 
I , 
12-{]1(C\ :!v\cbilaricn I LS 3 10.OOO.CO . SlO.ooo.CO . 
1:hJIIOI ITraafic ContrOl I LS 3 4.000.00 i $4.000.00 , 
OH)1I.D\ I .. \sohatt ?3Vemont Realacement aS2 I SY ; 20.00 I 517.040.00 I 
~1-{]3lC\ ISiaawaik :1eplacemem 10 SY 3 4().00 i $.4()Q.00 I 
JI.()4IC1 !Cum inC! Guttef' M:ooiacemen( 4() Li' ; 25.00 I S1.0OO.OO 
J:hJI I Fir. Hvararn A .... mbly 3 EA S 1.8CO.CO I SS.400.oo I 
J4-0~ ;6" CSCO C!au 150 PVC Water P!co 1477 L.= .; nco 5.:!3.971.00 
J4-\l2 16" (;900 CLa .. 150 PVC Ware, Ploe 66 I LF .; 23.00 I 51.518.00 
)4-{]3 18" FLx MJ Gate VaNe a EA s 6SO.OO 35.200.00 I 
:4.()4 : 6" FL x MJ Gate VaNe 2 EA 3 500.00 • SI .ooo.oo 
)4-(;-5 16" x 22' MJ EJbow F.1tinq 3 EA 5 lSO.00 S4S0.00 
)4--:)6 ~ S" < n' MJ E!bow Fitting I I EA .; 250.00 5250.00 
14-\l7 ,S" • 22" MJ Elbow Fitting 2 EA 3 250.CO 5500.00 I 
)oI-QIj.;.;.... is" x il" PL Toe Fitting I 2 EA S JSO.OO I 5700.00 I ::h:lU ' 5" FL Toe Fitting I EA S 350.00 I 5350.00 I r:;:\:~~ x 5" FL T ... Fitting I I EA S :lSO.CO S350.00 . 
~ . F\. Couoling Ad.olaf 2 EA S JCO.CO S6OO.oo I 
)4.-12 : fj FL Coupling Adaptor I 2 EA .; 300.00 . 5600.00 
:4-13 I P!p.&tine Encasamatrt I 136 LF S 50.00 I S6.BCO.OO I 
),4..14 fRetnove ExistinQ Tee 2 EA 5 200.00 $.4()Q.00 
)4-15 I Remove Existing Valvo I 5 EA I; 200.00 51.000.00 I 
)4- 16 !Ca" Abandoned Main 6 EA ; loo.CO SSCO.OO I 
)01-17 ,Re",lOVo ::osting Vaiv. ~isor • EA S 3<l.00 5200.CO: 
~4-1 a :Remove Existing Hydrant and Valve , 1 EA 5 .CO.OO I 3400.00 ! 
14-19 : C.:mnect to existing .'vt31n5 I 5 EA S I.COO.CO 35.COO.CO I 
'11-01 ! Cao Existing .\dam I 1 EA S 2:<l.CO I 3250.00 I 
'12-01 ,Remove €.x!sring Meter aox J I EA 5 lSO.CO S450.oo i 
'12-02 I Install 1· 'Jllar.er Meier Sox J I ~~ 5 SCO.'JO I 51 .aoo.CO 
'12.0:1 IInruil I ' SolVi"" Lino 3 I EA S 1.250.00 53.750.00 i I I I l 
Total Bid Add Alternate 0 
-$103.979.00 ~I 
Total Bid Plus All Alternates 5897.376.81 
e('len:\ar.<;r:rqec:~\ZCOJ.str\tr~cc\..:mer:s\ei(l :-aO.X~5 
Po.~pheJt 
I 
COIImat 
Clarkson WA Hayd. n ulcer ID 
UNIT PRICE I AMOUNT UN ~T PRICE I AMOUNT 
I 
51.100.001 51 .1 CO.CO · sa.XO.COI sa.CCO.OO 
523.501 31.762.50 .uS.COI 51.375.00 
ro.m !20.5S6.73 . SO.SO 324.074.10 
i 
S23 .~9 .23 , 133.9-49 .10 
S785,&3S.9lI 1 $453.388.28 
31.000.001 
j 
31 .000.00 i S2!JCO.ool 52.000.00 
32.500.001 52.500.00 i SS.COO.oo SS.COO.oo 
sa.COI sa.816.00 ! $21.04 317.92S.oa 
ssa.ool .3680.00 , 535.001 53SO.00 
S2i.OOI 51 .080.00 i $24.001 5960.00 
51.3<l0.001 S4 .5OO.oo i I 51.500.00 34.500.00 
$29.:01 S4J.571.3<l i S29,;0 5-43.571.50 
525.001 ;1.650.00 i 525.00 31.5.."0.00 
55C0.001 34.000.00 3500.00 34.COO.OO 
S4C0.00 S8OO.00 ' $.100.001 saoo.oo 
3200.001 5600.00 I 5200.00 5600.CO I 
5200.001 5200.00 I 5200.00 $200.00 i 
5250.001 3500.00 3250.001 3500.00 I 
S3C0.001 5600.00 I 5300.00 saeo.oo ,I 
3300.001 5300.00 ! 5...."'CO.CO 5300.00 II 
S3OO.00/ S300.00 · =.00 S3OO.00 'i 
5175.00 5350.00 I 5175.00 S350.CO II 
5150.001 S3OO.oo , 31:<l.001 5300.00 , 
s:J4.001 54.624.00 : s:J4.00 34.624.00 , 
S6OO.ool 51.100.00 SSCO.CO 31.200.00 . 
SSOO.ool 52.500.00 I 5...."00.00 S2.5OO.00 
52SO.ool 51.500.00 , 52:<l.00 ; 1.500.00 '. 
5S0.001 3200.CO ! SSO.OO 5200.00' 
5...."'C() 00 I 5300.CO ! 53oo.COI 5300.00 ,i 
51.500.001 37.500.00 ! S1.5CO.COI 57.500.00 I 
$100.001 5100.00 : ;100.001 $100.00 Ii 
SSO.COI 5150.00 i SSo.elll 5150.00 I 
5:JC0.001 3900.CO . 5.."'CO.COI mo.co i 
S4C0. CO I 51.200.00' S4C0.COI 51.200.00 
I i I 
$89.921.50! $104,081 .58 
5855.557.481 $957.467.84 
St •• lmilll-Duff 
CI.,bton, WA 
UNIT PRICE 
52 .500.001 
525.CO 
51.00/ 
116.500.001 
S I O.CCO.OO I 
515.00 
570.001 
529.00 
S2.250.oo 
530.00 
S40.oo 
saoo.OO 
5650.00 
S180.CO 
5260.00 
5360.00 
3520.COI 
3520.00 
$410.00 
$250.00 
3180.CO 
S40.00 
5100.00 
Sili1i:oo 
saO.OOI 
380.C<I 
5500.00 
saoo.CO 
S70.00 
3200.00 
51 .000.00 
51.COO.00 
AMOUNT 
32.500,CO ., 
51.875.00 " 
526.74!l.CO 
S31.124.00 
5985.108. 10' 
516.900.00 II 
510.000.00 !i 
S12.780.00 II 
3700.00 . 
S1.160.CO 
SS.75O.00 II 
344.310.00 , 
52.640.00 ii 
SS.4OO.oo ~ 
S1.JOO.oo , 
S540.oo l 
$260.00 I 
sno.oo i, 
51.040.00 : 
3520.00 
3410.00 
SSCO.OO ., 
S360.oo . 
SS.44D.OO I 
5200.00 : 
~I 
S480.oo II 
5320.00 
5.."00.00 
$4.000.00 I' 
370.00 II 
S6OO.oo 
53.CCO.OO, 
53.000.00 I 
5125.400.00Ii 
51.090.506.10 
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Pi 
June 12, 2003 
1vla.'rkPoe 
Poe Asphalt & Paving Inc. 
PO Box 449 
Lewiston ID 83501 
DearMark~ 
of" Lewiston p;2 
City of Lewiston 
. IDA H 0' SON l Y S.E ·A P 0 R T 
7 LEWISTON, IDAHO 83501 
(208) 746-3671 
~ 
At their meeting of June 9, 2003, the Lewiston City Council awarCled the bid for the 2003 
Street Maintenance Project to your company. 
Enclosed are two copies of the contract for this project. Please sign both copies (also 
have the last page notarized) and return them to my attention. A.frer the Gty 11anager 
signs and dates the documents, I will ~eturn one original to you. . 
Also enclosed is the City's Alcohol and Substance Abuse Policy. Please sign the 
acknOWledgement form and retu.m with the signed contracts. 
If you have any questions please call me at 746-3671 ext 212. Thank YOu: 
; 
~ 
------~~ai~luoron~I~-------------------------------------------------------------------
Purchasing Agent 
DB/kt 
enclosure 
c: Lowell Cutshaw, City Engineer 
John Watson, Asst. Engineer 
Scott Macey, AsSt Engineer . 
:MIke Ch.am.b~lain, . Street Maintenance Manager 
Dave Six, Water/Wastewater Manager . 
.. M~ttDO~~=~il 
AFFIDAVIT OF JOHN WATSON IN " if OF PEFENDANT;S 
MOTION FOR SUMMARY JUDG~t:1lY USA CL 564 . 
o~~ 11 2007 11:53AM 
I 
of' Lewiston 43-2375 
IDAHO'S ONLY SEAPORT 
June 26, 20'03 
Poe Asphalt Pavfu.g 
PO Box 449 
, Lewi&t~n Id. 83501 
Attn: Scott Williams 
RE: Summer 11abrterumce Project 
Dear Scott 
7 LEWISTON. IDAHO 83501 
(208) 746-3671 
With the sa:tisfuctory completion of the ~re-Construction Conference :for the above 
referenced project a:J;l.d the submittal of all required documents. This letter is to serve as 
your official NOTICE TO PROCEED 'With the' work on this project. June 27, 2003 :is 
, your official start cia:te with a completion date of September 15,2003. 
Should you ha:ve questions co·nce:rn.ing this project, you may Contact ~. at this office or 
telephone (2{)8) 746-1316 Ext.. 260 
Sincerely , 
/JI/~/J~ 
'Merritt Donlon 
Construction Coor.d.ina:t.or 
6c: file 
, "'(serv6!~gtnOOri:ite;./m:mel<tS<2.oD:2S:trMtln~!M· ' PORT OF DEFENDANT'S 
, AtFIDAV'll UF JOHN W.I. ..r.J:l;".YTl-lSA CL 565 
MOTION FOR SUMMARY lVIE-I\! r ' 
p.3 
2f11l DtE lj A'J 9 t3 Brian K Julian - ISB No. 2360 
Amy G. White - ISB No. 5019 
ANDERSON, JULIAN & HULL LLP 
C. W. Moore Plaza 
250 South Fifth Street, Suite 700 
Post Office Box 7426 
Boise, Idaho 83707-7426 
Telephone: (208) 344-5800 
uiiig;,~:r1~ 
Facsimile: (208) 344-5510 
E-Mail: bjulian@ajhlaw.com 
aWhite@ajhlaw.com 
Attorneys for DEFENDANT 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K THOMPSON and JANET M. 
THOMPSON, husband and wife, individually 
and doing business as THOMPSON'S 
AUTO SALES, INC., an Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political subdivision 
of the State of Idaho, 
Defendant. 
STATE OF IDAHO ) 
) ss: 
County of Nez Perce_ ) 
Case No. CV07 -00200 
AFFIDAVIT OF KARl KUCHMAK IN 
SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY 
JUDGMENT 
KARl KUCHMAK, having been first duly sworn upon oath, deposes and says: 
1. That the statements contained herein are made of your Affiant's own 
personal knowledge and are true and correct to the best of his information. 
2. I am the Executive Assistant/Deputy City Clerk for the City of Lewiston. 
serve .as the Acting City Clerk for the City of Lewiston upon the City Clerk's absence. 
have worked in the Lewiston City's Clerk office for more than eighteen years. 
AFFIDAVIT OF KARl KUCHMAK IN SUPPORT OF DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT-1 s+ 
3. I assist in preparing agendas for City Council meetings. Typically, I 
prepare an Agenda two weeks in advance of the City Council meeting. All documents 
which are relevant to the City Council meeting are copied and attached to agenda. 
Copies are made for each City Council member and for each City administrator who 
needs one. Attached hereto as Exhibit "A" is a true and correct copy of the agenda for 
the Lewiston City Council regular meeting on June 9, 2003, without attached 
documents. 
4. Modifications are made on the agenda and documents are added up to 
the day of the City Council meeting. 
5. The City Clerk's office receives bids on construction contracts from the 
Lewiston City Purchasing Division. Attached hereto as Exhibit "B" is a true and correct 
copy of the bid documents received by the City Clerk's office from the Purchasing 
Division on June 9, 2003 regarding the 2003 Street Maintenance Project. 
6. After the City Council meets, minutes for the meeting are prepared. 
Attached as Exhibit "C" is a true and correct copy of the minutes for the June 9, 2003 
City Council meeting at which the 2003 Street Maintenance Project was approved. 
-----+-.7. Ibese~~--PIoposals are generally approved in advance of the 
construction by the City Lewiston City Council. 
8. The Lewiston City Council met on June 9, 2003 at Lewis Clark State 
College at 7:00 PM. 
FURTHER your Affiant saith naught. 
SUBSCRIBED AND SWORN to before me this /9~day of December, 2007. 
AFFIDAVIT OF KARl KUCHMAK IN SUPPORT OF DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT-2 55 
Notary Public for Id ho --f...." II n 
Residing at: k1~ ~ d( 
My Commission xpires: __ -,--L.;;;:!.~':::::='~ 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this L12.~; of December, 2007, I served a true 
and correct copy of the foregoing AFFIDAVIT OF KARl KUCHMAK IN SUPPORT OF 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT by delivering the same to each 
of the following attorneys of record, by the method indicated below, addressed as 
follows: 
Theodore O. Creason 
CREASON MOORE & DOKKEN 
1219 Idaho Street 
P.O. Drawer 835 
Lewiston, 10 83501 
[0.S. Mail, postage prepaid 
[] Hand-Delivered 
[] Overnight Mail 
[] Facsimile (208) 746-2231 
Telephone: (208) 743-1516 
Facsimile: (208) 746-2231 /?~ ~--.;k-
Brian K Julian 
AFFIDAVIT OF KARl KUCHMAK IN SUPPORT OF DEFENDANTS MOTION FOR 
SUMMARYJUDGMENT-3 sf:; 
,10/09/2007 16:51 FAX 74 CITY OF LEWI STON 141 01 
LEWISTON CITY COUNCIL 
REGULAR MEETING 
I. CALL TO ORDER 
u. PLEDGE OF ALLEGIANCE 
In. CITIZEN COMMENTS 
Revised 06/09/03 
June 9, 2003 - 7:00 p.m. 
Lewis Clark State College -- 500 8th Avenue 
Telecommunications Classroom 
• This is an opportunity for dtizens to address the Coun.dl on agenda items or ather items they 
wish to bring to the attention of the Council. Citizens are encouraged to discuss operational 
issues in advance with the City Manager. In consideration of others wishing to speak, please 
limit your remarks to three minutes. 
IV. PUBLIC HEARINGS AND PRESENT A nONS 
A. PUBLIC lfEARlNG: ZONING AMENDlVfENT ZA-01-03 (material available on 
OS/29/03) 
• Considering an Q1rlend-ment 1:0 lewiston City Code to require a carport or garage with all 
residential constroction. 
V. CONSENT AGENDA 
A MINUTES: MAY 5, 2003, SPECIAL MEETING; MAY 5, 2003, WORK SESSION 
MEETING; MA Y 12, 2003, REGULAR MEETING; MAY 19, 2003, REGULAR 
MEETING 
B. VOUCHERS PAYABLE: 05/07/03 - $846,421.59; OS/21/03 -$743,410.72 
C RESOLUTION 2003-45; APPROVING AN AMENDMENT AGREEMENT BETWEEN 
THE CITY AND COUNTY, .AS OWNERS/LESSORS, AND THE NEZ PERCE 
COUNTY SHERrFF'S AIR POSSE, INC., TO REFLECf AN AMENDED 
DESCRIPTION OIl LEASED LAND AND rnA T AREA USED BY THE POSSE AND 
TO AMEND THE LEASE RATE ACCORDINGLY 
D. RESOLUTION 2003---09: ACCEPTING AND APPROVING A DEDICATION OF 
RiGID' -OF-WAY DEED FROM JON VONTERSCH TO THE CITY TO ACCEPT AN 
ADDITIONAL 5 FEET OF RIGHT -OF·W AY IN THE 900 BLOCK OF CEDAR 
AVENlJl3 
AFFIDAVIT OF KARl KUCHMAK IN SUPPORT OF DEFENDANT'~L 549 
MOTION FOR SUMMARY JUDGMENT 5 7 
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LEWISTON CITY COUNCIL 
June 9,2003 -7:00 p.m. 
Page 2 
RESOLUTION 2003-44: ACCEPfiNG THE PUBUC IMPROVEMENTS 
CONSTRUCTION PURSUANT TO THE APPROVED CONSTRUCTION PLANS 
FOR 1HE SWEET MEADOWOLD SUBDNISION AND ESTABUSHING THE 
WARRANT{ PERIOD 
RESOLUTION 2003-43; APPROVING THE ASSIGNMENT OF AN AIRPORT 
LEASE FROM GERALD AND VIRGINIA BATRMAN TO TERRY RUDD FOR 
HANGAR SPACE AT 'IRE LEWISTON/NEZ PERCE COUNTY REGIONAL 
AlRPORT 
RESOLUTION 2003-46: APPROVING THE ASSIGNMENT OF AN AIRPORT 
LEASE FROM LUNETTA WRIGHT TO MICHAEL LEE PENnELL FOR SPACE IN 
TIm AIRPORT TERlv1INAL BUILDING 
BID AWARD: 2003 SUMMER STREET MAIN1ENANCE PROJECT AND 
COUNfRY CLUB DRNE WATER MAIN REPLACEMENT: POE ASPHALT, 
Cl.ARKSTON, WA: $855,557.46 
RESOLUTION 2003-47: DECLARING VARIOUS ITEMS OF MUNlCIP At 
PROPERTY TO BE SURPLUS 
BID AWARD: SIXTH STREET WATER MAIN REPLACEMENT: ATLAS SAND & 
ROCK, LEWISTON, IDAHO: $226,261.11 
RESOLUTION 2003-50: AUTHORIZING THE EXECUTION AND DELIVERY OF 
MUNIClPAL REAL FSfATE IMPROVEMENTS LEASE-PURCHASE AGREEMENTS 
AND RELATED DOCUMENTS wrru: RESPEcr TO THE CONSTRUCTION OF 
RUNWAY IMPROVEMENTS AND OTHER IMPROVEMENTS TO THE AIRPORT 
TO BE USED FOR TIlE PUBUC BENEFIT 
VI. ACTIVE AGENDA 
A. ORDINANCE 4288 (FIRST READING) 
• Amending City Code to change speed limits on U.S. Highway 11, east of 36ff1 Street 
North: on Bryden Canyon Road; on 4th Street between Preston and Bryden Avenue; on. 
Ripon Avenue between 10th Street and Btlrr Streef; and on Btlrr Street south of Ripon. 
B. ORDINANCE 4320 (FIRST READlNG) 
• Amending City Code to provide for a lifetime dog license for neutered and unneuiered 
dogs: clarifying rabies vaccination requirements and enacting a new section prohibiting 
excessive noise from animals. 
AFFIDAVIT OF KARl KUCHMAK IN SUPPORT OF DEFENDANT'tL 550 
MOTION FOR SUMMARY JUDGMENT 
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LEWISTON CITY COUNCIL 
June 9,2003 -7:00 p.m. 
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vn. UNFINISHED AND NEW BUSINESS 
r 
A. COUNCIL COMMENTS I l~' k ;.: 
~ 
~ 
B. CITY MANAGER COM1ffiNTS ~ 1 
., 
.~ 
~ 
C. WORK SESSION AGENDA TOPICS IT ~ 
,1 
~ 
D. BOARD AND COMMISSION APPOINTMENTS ~ ~ 
VllI. ADJOURNMENT I , 
~ 
• I 
f; 
, 
.. ! 
!.' 
, 
.. 
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10 109/2007 16:51 FAX 74 CITY OF LEWISTON 
CITY COnNeIL MEETING 
AGENDA ITEM-HISTORY/COMMENTARY 
ITEMTIILE 
AGENDA NO. 
BWAWARD -2003 STREET MAINTENANCE 
PROJECT & COlfNTRY CLUB DRIVE WATER AGENDA DATE: 
MAIN REPLACEMENT 
~10 
lSTRdg. 
2NDRdg, 
3RDRdg. 
O!yGINATING SOURCE ' , .. . _- .. YUNDlNG CERTIFICATION (l!!@'!ce Director It 
a'ppikable) 
Dale Bloom, Purchasing Agent 
~ 
DIVISION MANAG:ER REVIEW (IfaI!I!licable} DEPARTMENT MANAGER REVIEW 
~~,,- ~ /01 . ~.-.----.- ..... ,-b 
RECQMMENDE~FQBCQUNOL CITY MANAGER -
ACUON 
ITEM HISTORY (previous Couddl ~g, Action Related To Tbl! Item. Other Pertinent History) 
This project consists of making ruttior repairs to certain City streets. The project will involve removal of deteriorated 
pavement areas, replacement with new; patching and overla.yJcbip seal; valve box and manhole cover adjustments; and 
other related rehabilitation work. Three ~d alternates are also part of this project. Add Alternate #A - seal coat of 
21<1 Street from G Street to Shopka intersection; Add Alternate #B - seal coat of Thain Road from lOtt. Street to 141' 
south of Cedar Avenue; Add Alternate ffD - replace existing watel" main on Country Club Drive wit~ 1,477 linear feet 
of 8" class 900 PVC pipe. 
ITEM COM:MENTARY (Backt!round: Di.scnssion3 K!:l Poiuul Recommendations! Ett.} 'P'e~ identifv any or 
all iml!!cts th~ I!rooosed action would han on the Citt bnd!!et and/or ~rsonnel resources. 
t 
On May 6, 2003, notices inviting bids were mailed to twenty-one (21) potential bidders. Twelve (12) interested 
taFS-Obtaitlcd--bl~cation....packages A pIC~bLCOJlference was held .on May 13, 2003. All legal 
advertising requirements were completed. 
Three (3) bid proposals were reCeived and opened. on May 29, 2003. All proposals have beeu reviewed by 
Engineering staff for specification comp Hance. Poe Asphalt submitted the best proposal in the amolUlt of $855,557 .46, 
i,neluding all three addaltemates. 
Budget Impact.: Funding for this project will be provided as per the attached memorandum from Assistant City 
Engineer John Watson. 
ACTION PROPOSED 
Staff recommends tha! the City Council accept the bid proposal of Poe Asphalt, Clarkston, W A, in the amount of 
$855.557.46 and authorize tho City M~nager to execute a contract between Poe Aphalt and the City. 
.. 
-
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PUBLIC WORKS DEPT. MEMORANDUM 
Engineering Services Division 
TO: Dale Bloom, Purcbasing Agent 
FROM: John Watson, P .E., Asst. City Engineer 
. ' '". · .. " . .. t -:;;i~( .. ,:,,'".' ', .. j ", 
DATE: . '619/03 ' 
REI 2003 Street Maintenance Project & Country Club Drive Water Main .... 
Replacement - Recommendation to Award Contract 
I have reviewed all three of the bids received on May 29, 2003 for the 2003 Street 
Maintenance Project and County Club Drive Water Main Replacement Project and have 
found them all responsive. r recommend awarding the project to the low bidder, Poe 
Asphalt, Inc., a Clarkston corporation, for the Base Bid, Add Alternate A, Add Alternate 
B and Add Alternate D for an estimated $855,557.46. The engineer's estimate for the 
project was $897,376.81, approximately 5% above the low bid amount The second 
lowest bidder was approJCimately 12% h.igher than the low bid.. 
The breakdown of the low bid is as follows: 
Base Bid: 
Add Alternate A: 
Add Alternate B: 
Add Alternate D: 
Total: 
Poe Asphalt 
$691,266.47 
$ 50,910.26 
$ 23,459.23 
$ 89,921.50 
$855,557.46 
Engineer's Est. 
$702,832.25 
$ 61,151.44 
$ 29,414.12 
$103,979.00 
$897,376.81 
-----:---The-project-bid-is-braken-down-into-four-~ki-eons-ists-ef_ehip_sealing-arul 
qUality patching nearly 16 miles of city streets and alleys, overlaying Country Club Drive 
between Snake River Avenue and Reservoir Drive, and pavement repair of the outside 
lanes of 21:;t Street from Idaho Street to 18 th Avenue. Add Alternate #A includes the chip 
seal of 21 ~l Street from G S trect to the Shopko intersection and Add Alternate #B 
includes the chip seal of Thain Road from J Qth Street to Cedar A venue. Add Alternate 
#D consists of replacing the existing 8" water main along Country Club Drive, from 
Reservoir Drive to Echo Hills Drive, with a new 8" PVC C-900 water main, New. ftre 
hydrants and services will also be included with lhe waterline project. 
The Base Bid and Add Alternates A and B are designated towm-ds the street maintenance 
budget The total bid of these portions of the project is $765,635.96. 'I11ere is 
$600,000.00 budgeted for the sU'eet mainterull1ce project under aCcollilt # 25-100-102-
303-857. Public Works Department staff has reviewed the overall transportation budget 
AFFIDAVIT OF KARl KUC~~~CJts9fO~~'f9.Srd Memo Bloom.doc 
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and anticipates sufficient funding 'Within other items in the budget to COver "!he award as 
recommended. Add Alternate #D will be paid for by the Water Department under Project 
#4-94, acC01IDt # 8-210-213-303-937. There is $120,000 budgeted for the project, whlch 
is well above the bid price of $89,921.50. 
l4J 12 
Poe Asphalt listed several subcontracto~ for different areas of work On the project 
incJuding Road Products for pavement fabric, Johnson Electric for traffic loops, AAA 
. -Sweeping for pavement grinding, and Curry, Inc. for underground utility work.. "7ill .,' .', '~"';~:,::,-;';' 
.', ' :; .... ,- ::~~~.t~~.li~ hold a cucr:eI?t pu~~c=-~o:~ ~e~ in !h~, S:-a:~ ~!.~~~::. ~:]':~'(~~~;' 
Please prepare the letter recommending Council accept the bid and A ward the Contract to 
.. _- :Poe Asphalt, Tnc. on the next available City Council Meeting. Attached for .. your .. 
infonnation is a breakdown ofllie bids in an itemized format. 
c: File 
Joel Ristau 
Lowell Cutshaw 
Mike Chamberlain 
Dave Six 
Merritt Donlon 
AFFIDAVIT OF KARl KUCHMAK IN SUPPORT OF DEFENDANT'~L 560 
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CITY OF LEWISTON 
PO BOX 617 
LEWISTON IV 83501 
Bid Recap: LJ2003 STREET MAINTENANCE/COUNTRY CLUB WATER MAINJ1 
BidQpen Date: May 29, 2003 - 2:00 p.m. 
ADD ADD 
BIDDER 8JD BASE BID ALTERNATE ALTERNATE SECURITY 
A B 
Poe Asphalt .. .. 
POBox 449 X ( $691,266.47 $50)910.26 $23,459.23 ~ 
Lewiston 1D 83501 • 
Steelman-Duff Inc . 
1490 Fair Stre~t X $860.,599.10 $7':>J383.00 531,124.00 I 
Clarkston W A 99403 I 
Conmat 
. 
POBox 1718 X $757,459.4-6 $61,977.70 $26,749.10 
.. Hayden Lake ID 83835 
! 
J 
i 
. --.. - .... -~- c ............ 
.. "".' 
"" .......... , .. , .... , .......... 
ADD ADD 
AtTE&.'t.!ATE ALTERNATE 
G D 
N/A $89,921.50 
N/A $125,400,QO 
IN/A $104,081,58 
I 
I 
I 
.. .......... , ..... , .. 
TOTAL 
~ 
$855,557.46 
$1/090~O6.10 
$950,267.84 
..... 
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roject: 2003 Street Maintenance Project 
;,;;;D TA8ULATION - Bid Opening: May 29. 2003 - 2:00 p.m. 
!§'! 
ITEM DESCRIPTION 
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Project: 2DD:! Street Maintenance Project 
If) BID TABULATION - Bid Opening: May 29, 2003 - 2:00 p.m. 
N ENGINEER'S &1 
EST/MATE 
ITEM NO. ITEM DESCRIPTION QUAWTnY UNIT UNIT PRICE AMOUNT 
l\dd Alternate #8: Seill Coat of Thain Rd from 10th SIlo 147' sou~h of Cedar Ave 
113·j{ll1 Traffic Conlrol I I.S S 4.000.00 $4.000.00 
!l3-5(B} Duallv Pm.:h (6') 75 SY S 25.00 $1,875.00 
JO~l(B) Chip SOil 26749 sy $ n.aa m,5:l9.12 
= Total Add Alternate B 529,414.12 
Totsl B88e Bid Plus Add Alternates A & B $793,397.81 
= ~ 
-Q lternate 0: Country Club Drive Water Main Replacement 
z 12.01{D) Mobiiation 1 LS 1 10,000.00 SID,roo.DO g 13-01 0 Tmllic Cant/oi 1 lS i 4.000.00 $4,000.00 
~:01-01(IJ IAwhall Pmmonl R.cplaQ!m.nt 652 SY ~ 20.00 $17,040.00 
~1l1·ro(D 8Id-'k~.nt 1() SY $ 40.00 WJO.oo 
~O{-().lO Clifb Ind GuUe.r Replacomanf Ml IF S 25.00 $1,O:X>.OO 
i!..JU.01 Fi,. lIydrnnt Ammbly 3 EA $ 1.800.00 $5,400.00 
0 1)4-\)1 8' coon elm 150 PIIC W~I.' Pip. 1m LF s 23.00 $33,971.00 
E:: 6' eOOD ClDS5150 PVC WatBI Pipo 66 IF ~ 23.00 $1,518.00 Ir Fl x MJ Gule Valvt ~ EA S 65G.DO $5,200.00 
U04{14 /l" FL lC MJ Gale Valvt 2 EA S 500.00 S1.ooo.oo 
04-05 6" x 12' MJ ElbolY FItt1n9 ~ EA S 150.00 S45O.00 
04-06 a' x 'I' MJ s'lbow Fluno I f.A S 250.00 t2SO.00 
~7 a' r 22' MJ ElbolV Fltlinu 2 EA $ 250.00 ~,OO 
~ 8' liB' Fl Ta. FlItIng 2 EA $ 350.00 $700.00 
£J.Wj 8')(8' n Tu fJt1Jng 1 EA S 350.~O 001.00 
0.4-10 6' xli" Fl TetFJ\jfno 1 EA $ 350.00 $lSO.OO 
0.4-11 8' Fl COIlpllno AdDPlor 2 EA $ 300,00 S600.OO 
0.4-12 0" FL COUPlillil A~O( 2 E.A $ JOO.OO $IlOO.OO 
1)+13 PIpobne EnGilIBllMI1t 136 LF I SO.OO S6,llOO.OO 
.,.",,0+1<1 n6mlME.rlit~1fj\ 2 EA 1 200.00 $400,QO 
, <r15 ll.~ Eicistlng V.lvo 5 EA J 200.00 M.OOO.oo 
, .J; CIP Abandonod Main 6 EA ! 100.00 1000.00 RIIfIW'I' E:;)sUno Vi/floe Ililor ~ EA $ 511.00 3200.00 
"'>1-18 RamO'ft Elri61illg Hydtllnl and V.lve I EA s 400.00 $0\00.00 
~:l4-IB Connoct 10 Elristing M!lfn~ 5 EA S l.CIX).OO $5,000.00 
~p\j~l CaP p lwl\O Main I EA S 2~,00 $250.00 
M2-111 R.c11U"'$ Emting Met&! Box 3 tA S 150.00 $45(l.00 
NPI2.02 lMta» I' WIII6I 1.\&18r Bol: 3 EA 1 600.00 ll~ 
"':P12.03 InsiaU 1· Selvlce l lr.o 3 EA ~ 1.250.00 l3,750.oo 
(0 
N 
I'- . . . T obt Sid Add Alternate 0 S1Q3,m.oO 
0 
.. 
0 .... " 
'" Total8ld Plus All Altematea $897,376.81 f 
" CIl 
0 
" 
.. 
~liwc.lllllngI'jlJtj..ru\200JS1tMl\OooJmtob1!l/d Tab.lCIs 
.'. ' ",.;:'" 
Poe Asphal/ Conmat 
Clarkson, WA Ha den Lake,ID 
UNIT PRICE AMOUNT UNIT PR CE AMOUNT 
11,100.00 $1,100.00 38. 00.00 SB.OOO.oo 
$23.50 $1,762.50 2~.00 S1.875.oo 
$0.77 S20.59S.71 50.90 S24,074.Hl 
$23,459,2~ $33,949.10 
$765,535.96 $853,386.26 
I 
51.000,00 $1 ,000,00 f2,(Q),OO S21m.OO 
12,500.00 $2.soo,oo 5S.anOO ~(Q).OO 
$a.oo $8.316.00 1;21.1)( S17,!26,D1 
168.00 ~8O.oo f35,OO D5'UO 
m.oo $1,080.00 $14.tYJ .sSllO.OO 
11.so0.oo $4.500.00 U,5Ol.00 ~.500.oo 
$29.50 $43,571.50 $lUI $0,571.50 
$25.00 $1,650.00 05.00 S{ ,65O.lX1 
~500,OO $4,000.00 ssm.aJ 14..000.00 
$400.00 mo,oo Uoom s800.oo 
$200,00 $600.00 l100JXJ fOOO.Ol 
S200.oo $200.00 ~.CX1 QIO.DO 
~250'oo SSOO.oD mOJO S5OO.00 
S3OO.00 $000.00 $3lXl.Q) $&00.00 
$300.00 .$300.00 f3!)OJX) SJ/ID,M 
$300.00 $3OG.oo tIOII.DO I3OO.OIl 
1175,00 S350.oo S115.00 $350.00 
Sl50.oo $300.00 $150.00 &3QQ.()() 
»4.00 H624.1JO $)4.Di1 s.c.Q4.00 
$600.00 $1,200,00 seoo.oo SI)OO.«I 
$500.00 S2.5Oll.oo J5QO..!III ~ 50.').00 
$250.00 11 ,5O!l.00 ~.II) $I~ 
$50.00 $200.00 $~ l 1OO.lXl 
lJOO,DO 1300.00 UIIO.co noo.oo 
$1.500.00 $1.500.00 SI.500lJ) 
_P.SOCJ.aI 
~IOO.oo $100.00 110).00 ' 100.11) 
$50.00 $150.00 ISIUXJ $150.00 
$300.00 $900.00 S3ti0.00 Il100.00 
$400.00 ;1,200.00 $400.00 $1.200.00 
189,921.50 $104081.88 
$8&6,5&7 .46~ $957,467.641 
Steelman-Duff 
Clarkston, WA 
UNIT PRJCE AMOUNT AVmgeUnil Price 
S~.500.00 $2.500.00 $3.1166.67 
$.25.00 $1.875.00 124.50 
$1.00 526,749.00 $0.89 
$31,124.00 
$965 105.101 
$le,tlO.OO 'l5.9CX1~ ~,633.l1 
110,000.00 '1.0.000.00 55.833.33 
m.M 11.1,710.00 $1<1.88 
$7(1.00 5700.00 !57$l 
$211.00 Sl.Ia\tJO . $20.67 
g,2Sl.a:l U,i'W.OO $1.700.00 
IJII.DCI 14oI)1Q.OO $29,67 
~40.oo W4OJlO $30.00 
lealJI) 55400.00 $fiJO,OO 
$550.00 ".moo $483.33 $110.(0 $~ $1S3.33 
S2S0.m mtoo. $nO.1X) 
"""m mom $lBii,(j'] S52<\.IXI 11011.00 $373,33 
mom IS20JXI $373,33 
$410.JX1 ~'O.DO ~l36J37 
S15OI1J S!5OO,oo $200.00 
$110.00 S360/IO $160.00 
~ ss,4«I.CXI 536.00 
$100.jlII ~,OO '433.33 
$1110..1)(1 lSOO.DO SJ65.B7 
SSO.m 54&0JO l193.~ 
$i!UIl mo.oo S60.00 
S5OO.oo $511).00 $3B6.S7 
sa.ll) S4,axl.C11l. SI ,266.67 
••. 1711.1lO 
---
$7G.CO . $90.00 
fZOO;lXl 1000.00 $100.00 
It,lXlG,tX1 I3.IXIO,CII $533.33 
$1,ODQ.1X1 S3000.oo $000.00 
S 125,400,00 
• ••••• _t'1. • . . -- ~ 
$1,090,606.101 
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CITY OF LEWISTON 
June 9,2003 
T-he Lewiston City Council met in Regular Session Monday, June 9~ 2003, on the Lewis Oark Stare College Campus, in the Library BuI1ding, Telecommunications 
Conference Room, 500 8th Avenue, Lewiston. Mayor Nesset called the meeting to order 
at 7:00 p.rn.. 
1. CALL TO ORDER AND ROLL CALL 
Cotmeibrtem.bers Present: Nesset Poole, Barker, CUITiJ-t., Davis, McMillen" 
Wallace. 
IL PLEDGE OF ALLEGIANCE 
The audfence joined in reciting the Pledge of AllegianceJ which was led by 
CouncHmember Currin. 
IlL CITIZEN COMMENTS! Provides an opportuttity for citizens to address the 
Council. Citizens are enco"uraged to discuss these issues ift advance with the 
City Manager. The role of the Council is to establish policy. Operational issues 
aTe the responsibility of the City Ma1l4ger. Citizens are asked to limit their 
remarks to lhreemitrlltes. 
There were no dtizen comments. 
rv. PUBl.IC HEARINGS AND PRESENTATIONS 
A PUBLIC REARING: ZONING AMENDMENT ZA-Ol-03: Considering an 
amelldnzetrt to the Lewiston City Code to require a carport {)f garage-with all 
residential consrrJlcti em. 
Stating it was the time and place advertised for the public hearing in ZA-
01-03, Mayor Nesset declared the hearing open and called for staff input 
Mr. Brian Rusche, Planner, reviewed that the proposal before the Council 
would provide for the construction of a garage or carport -When a single-family 
dwelling.. whether manufacl:nred or conventional, is constructed in Levviston. 
In response to questions raised during earlier discussions on this subject 
Mr. Rusche explained that the value of a typical 200 square-foot one-<:ar carport 
is $2/984, a 200 square-foot one-car garage $4,228, and a 400 square-foot two-car 
garage $8A56. 
AFFIDAVIT OF KARl KUCHMAK IN SUPPORT OF DEFENDANT'tL 552 
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Regular Meeting Mitmte.~ f~EWJSl'ON CITY COUNCIL June 9) 2003 
According to Mr. Brad Cannon of the Contractor' s Associatio~ the group 
unanimously support; the proposal to require a carport or garage with all new 
single-family development 
Current Oty Code requires two off-street parking spaces for each 
residential dwelling unit The Code does not require the paving of driveways. 
Also, a code amendment would not be necessary to ensure adequate setbacks to 
allow for construction of a garage or carport. 
Councilmember McMillen questioned the number of homes constructed 
within recent months that did not include a garage or carport Mr. Rusche 
responded that there were 95 new singl~family dwellings constructed in the 
calendar years 2000 through 2002. Of those, 88 were built with garages or 
carports and 7 were not. Four of those without garages or carports were Lewis-
Oark Habitat for Humanity Partnership projects. 
Mayor Nesset called for audience testimony regarding the amendment 
Mr. Bill Daehling, President; Lewis-Oark Chapter of Habitat for 
Humanity, 3743 Swallows Nest Court, Oarkston., opposed the amendment 
because of the costs for Habitat homeowners. He estimated the requirement 
would increase monthly payments by $25 to $30 for 20 years. 
Mr. Keith Havens, 1422 Powers Avenue, stated that a requirement for a 
garage or carport would have prevented him from building their dream home. 
Although a garage was subsequently added, it would have been impossible to 
construct it in conjunction with the dwelling structure because of cost 
• 
There were no other audience comments and the hearing was closed. 
Mayor Pro Tem Poole moved to amend the motion to require that single-
family lots be of sufficient size to provide for the construction of a garage or 
carport.. There was no second, and the motion was lost. 
Councilmember McMillen moved to amend the ordinance to remove the 
requirement for a garage or carport when a single-family dwelling is constructed 
or a manufactured home is placed in Lewiston. The motion was seconded by 
Coundlmem bet Wa11ace, and carried with six ayes. ROLL CALL VOTE: VOTING 
AYE: Nessetr Pooler Currin, Davis, McMillent Wallace. VOTING NAY: Barker. 
-2-
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.. _ F 
V. CONSENT AGENDA 
Mayor N~sset advised that items listed on the Consent Agenda are 
considered routine in nature, and enacted with one motion, unless a 
Councilmember wishes to remove an item for further discussioIL Any il:ems 
removed from the Consent Agenda are considered under the Active Agenda. 
Mayor Nesset noted a correction to Resolution 2003-50, Page 3" Line 2,. 
"2002" should read "2003." 
There being no further corrections, nor requests for deletion from the 
Consent Agenda, Councilmember Cumn moved to suspend the rules and to 
read the Consent Agenda by title only. The motion was seconded by 
Coundlmember Davis and carried with seven ayes. ROLL CALL VOTE: VOTING 
AYE: Nesset, Poole, Barker, Currin, Da:vi.s, McMillen, Wallacc. VOTJNG NA Y: None. 
A. MEETING MINUTES: 
Spl~cial Meeting: May 5, 2003 
Work Session Meeting: May 5, 2003 
Regular Meetings: May 12 and May 19, 2003 
B. VOUCHERS PAYABLE: 
May 7, 2003: $846,421.59 
Mmj 21,2003: $743,410.72 
C. RESOLUTION 2003-45; "A RESOLUTION APPROVING AN 
AMENDMENT AGREEMENT BE'IWEEN THE CITY OF LEWISTON 
AND NEZ PERCE COUNTY, IDAHO, AS LESSORS, AND NEz PERCE 
COUNTY SHERJ[PS AIR POSSE, INC, AN IDAHO CORPORATION, 
AS LESSEE; AUTHORIZING AND DIRECTING THE MAYOR.AND 
CITY QERK TO EXECUTE AND ArrEST, RESPECTIVELY, SAID 
AMENDMENT AGREEMENT; AND PROVIDING AN EFFECTIVE 
DATE," 
D. RESOLUTION 2003-09: "A RESOLUTION ACCEPTING AND 
APPROVING A DEDICATION OF RIGHT-OF-WAY DEED FROM JON 
VONTERSCH, A SINGLE PERSON, AS GRANTOR; AND PROVIDING 
AN rFFECTNE DATE." 
E. RESOLUTION 2003~44: J'A RESOLUTION ACCEPTING THE PUBLIC 
TMPROVEMENTS CONSTRUCTED PURSUANT TO THE APPROVED 
-3~ 
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CONSTRUCTION PLANS FOR THE SWEET MEADOWOW 
SUBDIVISION; ESTABLISHING THE DATE FROM VVHICH THE ONE 
YEAR WARRANTY PERlOD SHALL BEGIN; AND PROVIDING AN 
EFFECTIVE DATE." 
F. RESOLUTION 2003--43: J'A RESOLUTION APPROVING THE 
ASSIGNMENT OF AN AIRPORT LEASE FROM GERALD D. 
BATEMAN TO TERRY R. RUDD, AS SUCCESSOR LESSEE; 
PROVIDING THAT mE SUCCESSOR LESSEE BE SUBJECT TO ALL 
OBUGATIONS OF THE ORIGINAL LEASE AND PROVIDING AN 
EFFECTIVE DATE." 
C. RESOLUTION 2003-46: ;'A RESOLUTION ~PROVfNG THE 
ASSIGNMENT OF AN AIRPORT LEASE FROM LUNETTA R WRIGHT 
TO MICHAEL LEE PENDELL, AS SUCCESSOR LESSEE; PROVIDING 
THAT THE SUCCESSOR LESSEE BE SUBJECT TO ALL OBLIGATIONS 
OF THE ORIGlNAL LEASE AND PROVIDING AN EFFECTIVE 
DATE." 
H. BID AWARD: ACCEPTING THE BID PROPOSAL OF POE ASPHALT 
OF CLARKSTON, WASHINGTON, FOR THE 2003 STREET 
MAINTENANCE AND COUNTRY CLUB DRIVE WATER LINE 
REPLACEMENT PROJECTS IN THE AMOUNT OF $855/557.46 AND 
AUTHORIZING THE CflY MANAGER TO EXECUTE A CONTRACT 
BETINEEN POE ASPHALT AND THE CITY 
I. RESOLUTION 2003-47: .f'A RESOLUTION DECLARING VARIOUS 
ITEMS OF MUNICIPAL PROPERTY TO BE SURPLUS; AND 
PROVIDING AN EFFECTIVE DATE." 
!4J 07 
J. BID AWARD: ACCEPTING THE BID PROPOSAL OF ATLAS SAND & L 
------~--:K:ROCl,Elf__eF_±_EVVfS!FeN~ARfJ;_ff)R-Tftc_8tXT1f_STItEE'lWlITER~---I!-
MAIN REPLACEMENT PROJECT, IN THE AMOUNT OF $226,261.11 ~\ 
AND AUTHORIZING THE CITY MANAGER TO EXECUTE A " 1·; 
CONTRACT BETINEEN ATIAS SAND & ROCK AND THE CITY I; 
K. RESOLUTION 2003-50: JI A RESOLUTION OF THE CITY COUNCIL OF 
THE CITY OF LEVVISTON. IDAlIO, AUTHORIZING THE EXECUTION 
AND DELIVERY OF MUNICIPAL REAL ESTATE IMPROVEMENTS, 
LEASE-PURCHASE AGREEMENT, AND RELATED DOCUMENTS 
WITH RESPECT TO THE CONSTRUCTION OF RUNWAY 
IMPROVEMENTS AND OTHER IMPROVEMENTS TO THE AIRPORT 
TO BE USED FOR THE PUBLIC BENEFIT; AUTHORIZING THE 
EXECUTfNG AND DELIVERY OF DOCUMENTS REQUIRED TN 
4-
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CONNECTION THEREVVITH; AND AUTHORIZING THE TAKING OF 
ALL OTHER ACTIONS NECESSARY TO TIIE CONSUMMATION OF 
THE TRANSACTIONS CONTEMPLATED 8Y THIS RESOLUTION; 
AND PROVIDING EFFECTIVE DATE." 
Upon a motion made by Councilmember Barker, seconded by Mayor Pro 
Tern Poole, the Council voted to adopt the Consent Agenda. ROLL CALL VOTE: 
VOTING A YE: Nesset~ Poole, Barker, Currin, D(Luis, McMillen, Wallace. VOTTNG 
NAY: None. 
VI. ACTIVE AGENDA 
A. ORDINANCE 4288 (FIRST READING): Amending City Code to change 
speed limits on U.S. Highway 12, east of 36th Street North; on Bryden 
Catryon Road; Ott 4th Street between Preston anil Bryden Avenue; on 
Ripoll Avenue between 1(Jth Street and BaTT Street; and on Barr Street 
south afRipon. 
Coundlmember McMillen moved to read Ordinance 4288 by title only for 
the first time. The motion was seconded by Councilmember Wallace. ROLL 
CALL VOTE: VOTING AYE: Nesset, Poolel Barker, Currin, Davis, McMillen, Wallace. 
VOTING NA Y: None. 
ORDINANCE 4288: U AN ORDINANCE AMENDING LEWISTON CITY CODE 
SECTION 35-32 PROVIDING FOR SPEED LIMITS ON US PIlGHW AY 12, EAST 
OF 36TH STREET NORTH; ON BRYDEN CANYON ROAD; 4TH SfREET, 
BETWEEN PRESTON AVENUE AND BRYDEN AVENUE; RIPON AVENUE, 
BETWEEN 10TH STREET AND BARR STREET; AND BARR STREET SOUTH OF 
RIPON; AND PROVIDING AN EFFECTIVE DATE," 
f4l 08 
,., 
p 
f." 
B. ORDINANCE 4320 (FIRST READING): Amendi11g City Cade jSL~_~_ t; 
1M a lifetime dog license for neutered and utmeutered dogs; clarifying t: 
rabies vaccination requirewetCts and etUlcting a fteW section praltt'biting l' t ~ 
excessive noise from anima 1$. ;; 
n 
Upon a motion made by Coundlmember Wallace, seconded by 
Councilmember McMillen, the Council voted to read Ordinance 4320 by title 
only. ROLL CALL VOTE: VOTING AYE: Nesse.t, Poole, BllTker, Currin, Davisl 
McMillen, Wallace, VOTING NAY: None. 
ORDINANCE 4320: 1/ AN ORDINANCE AMENDlNG LEWISTON CITY CODE 
SECTIONS 8-24 AND 8-25, PROVIDING LIFETIME DOG LICENSE FEES FOR 
NEUTERED AND UNNEUTERED DOGSi CLARIFYING RABIES 
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VACCINATION REQUIREMENTSi ENACTING A NEW SECfrON TO BE 
CODIFIED AS LEWISTON CITY mDE SECTION 8-3, PROHIBITING 
EXCESSIVE NOISE FROM ANIMALS AND AMENDING LEWISTON CITY 
CODE SECTION 24-38 DELETING EXCESSIVE ANIMAL NOISE; AND 
PROVIDING AN EFFECTIVE DATE." 
VII. UNFINISHED AND NEW BUSINESS 
A. COUNCIL COMMENTS 
Mayor Nesset offered his congratulations to the team members and 
coaching staff of the Lewis Oark Warrior Baseball team for their 2003 NAlA 
victory. He also applauded the efforts of COlmcilmember Barker's daughter 
Devon for her 8IJ1 place finish in the women's world kayaking competition. 
B. CITY MANAGER COMMENTS 
There were no City Manager comments. 
C. WORK SESSION AGENDA ITEMS 
There were no new work session topics raised for future discussion. 
D. BOARD AND COMMISSION APPOINTMENTS 
Based on the recommendation of the subcommittee charged with filling 
vacancies on the Library Board, Mr. Ron Wise was appointed to an additional 
five-year term, 
VIII. ADJOURNMENT 
There being no further business to come b€fore the Council, Mayor Nesset 
adjourned the June 9, 20031 Regular City Council Meeting at 7:38 p.m. 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, 
individually and doing business as 
THOMPSON'S AUTO SALES, INC., an 
Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political 
subdivision of the State of Idaho, 
Defendant. 
Case No. CV07-00200 
MOTION FOR SUMMARY 
JUDGMENT 
COMES NOW Defendant City of Lewiston, by and through its attorneys of 
record, Anderson Julian & Hull, LLP, hereby moves this Court for Summary 
Judgment pursuant to Rule 56 of the Idaho Rules of Civil Procedure. The basis for 
this Motion is that the Defendant, the City of Lewiston, is immune and has no 
liability in this matter pursuant to I.C. § § 6-904( 1) and (7). Said Motion is 
supported by the Memorandum in Support of Motion for Summary Judgment, the 
Affidavit of John Watson and the Affidavit of Kari Kuchmak, all of which are filed 
contemporaneously herewith 
MOTION FOR SUMMARY JUDGMENT - 1 
f'ro 
DATED this U day of December, 2007. 
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ANDERSON, JU AN & HULL LLP 
Brian K. Julian, Of the Firm 
Attorneys for DEFENDANT 
CERTIFICATE ?~ILlNG 
I HEREBY CERTIFY that on this U day of December, 2007, I served a true 
and correct copy of the foregoing MOTION FOR SUMMARY JUDGMENT by 
delivering the same to each of the following attorneys of record, by the method 
indicated below, addressed as follows: 
Theodore O. Creason 
CREASON MOORE & DOKKEN 
1 21 9 Idaho Street 
P.O. Drawer 835 
Lewiston, 10 83501 
Telephone: (208) 743-1516 
Facsimile: (208) 746-2231 
~------ - -------
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[-rLJ.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, individually 
and doing business as THOMPSON'S 
AUTO SALES, INC., an Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political subdivision 
of the State of Idaho, 
Defendant. 
Case No. CV07-00200 
MEMORANDUM IN SUPPORT OF 
MOTION FOR SUMMARY 
JUDGMENT 
COMES NOW Defendant City of Lewiston, by and through its attorneys of 
records, Anderson Julian & Hull, LLP, and submits its Memorandum in Support of 
Motion for Summary Judgment. 
I. 
INTRODUCTION 
Plaintiffs Tim Thompson, Janet Thompson, and Thompson's Auto Sales 
(hereafter collectively referred to as "Plaintiffs") own a parcel of property at 306 21 5t St. 
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in Lewiston, Idaho, on which Thompson's Auto Sales sells used auto motives and other 
vehicles. The property is located toward the bottom of a hill which 21 st Street descends 
from south to north. The property is bounded on the south by Idaho Street (which is at a 
higher elevation than Plaintiffs' property), and on the north by G Street (which is at a 
lower elevation than Plaintiffs' property). 
In 2003, as part of a street maintenance project, the City of Lewiston replaced a 
valley gutter which had crossed Idaho Street at the intersection with 21 st Street with a 
catch basin/bubble up system, due to various issues including traffic problems caused 
by cars slowing down to pass over the valley gutter. The bubble-up system was 
designed to catch runoff water as it traveled down 21 st Street, allow the water to pass 
under Idaho Street, and bubble up into the gutter past the intersection and continue 
traveling in the gutters down 21 st Street. 
On May 19, 2006, a sudden thunderstorm precipitated a large amount of rain on 
the Lewiston area in a short period of time. According to Plaintiffs, runoff water traveled 
down 21 st Street towards Plaintiffs property. Plaintiffs allege that the bubble up system 
was ineffective, and allowed the water to cross Idaho Street on the surface, where the 
- -water flowedaown-ldcihoSlreerrn5teaaor contlnuing-alo-ngThe gutters-in 2 -pt-Slreet. 
The excessive volume of the water flowed down Idaho Street, over the sidewalk and 
onto Plaintiffs property. The water then flowed across the Plaintiffs property and pooled 
in an area fronting on G Street. Plaintiffs allege that the pooling water damaged a 
retaining wall, which had to be tom down, and replaced with a sloped area which 
diminished Plaintiffs ability to display and sell cars. 
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II. 
STATEMENT OF FACTS 
In May, 2003, assistant city engineer John Watson prepared plans for the 2003 
Summer Street Maintenance project for the City of Lewiston. Affidavit of John 
Watson, ~ 3. Included in these plans was a schematic for the installation of the bubble-
up system which would be placed under Idaho Street where it intersects with 21 st Street. 
Affidavit of John Watson, ~~ 4-5 and Ex. A. This bubble-up system was designed to 
replace a valley gutter which crossed Idaho Street on the surface of that street. 
Affidavit of John Watson, ~ 4. The valley gutter was being replaced, among other 
reasons, because it was causing traffic problems. Cars had to slow down as they 
turned onto Idaho Street to avoid striking the pavement due to the extreme dip of 
the valley gutter. Affidavit of John Watson, ~ 4. 
Shortly thereafter, the city prepared and sent out bid documents containing 
project plans and other information about the 2003 Summer Street Maintenance Project 
to various contractors. Affidavit of John Watson, ~ 6. Contractors who were interested 
in working on the project submitted their bids to the City. The bids were reviewed by 
_ ... ~ __ ~ ___ M[,_V\f~t~QD,-- Afji.cJClvitQLJohfl-'&'q.t.~oP ... 1L6~ftec [eviewJng~the_~bids, _Mr._Watson_ ~~_ 
prepared a memorandum dated June 9, 2003 to the City's Purchasing Division, 
recommending that Poe Asphalt & Paving be given the contract for the 2004 Summer 
Street Maintenance Project because it was the low bidder. Affidavit of John Watson, ~ 
6. Included in that memorandum was a "bid tabulation" for several of the contractors 
who bid on the street maintenance project. Affidavit of John Watson, ~ 6. The bid 
tabulation contained a table specifically identifying the items that the contractors would 
be responsible for purchasing and installing as part of the street maintenance project. 
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Affidavit of John Watson, Ex. B. Item No. 603-1, listed on that document, is described 
as a catch basin, two of which were required for the street maintenance project. 
Affidavit of John Watson, ~ 7 and Ex. B. Item 605-1, also listed on the bid tabulation, 
is described as a twelve inch PVC storm sewer pipe. Affidavit of John Watson, ~ 7 
and Ex. B. Both of these item numbers correspond with the design for the bubble-up 
system which had been prepared by Mr. Watson. Affidavit of John Watson, ~ 7. 
After Mr. Watson's memorandum was submitted to the City Purchasing Division, 
it was forwarded to the City Clerk. Affidavit of Kari Kuchmak, ~ 5. The document was 
then attached to the agenda for the June 9, 2003 Lewiston City Council meeting, and 
copies were prepared for the Council members. Affidavit of Kari Kuchmak, Ex. A. 
On June 9, 2003, the Lewiston City Council met at 7:00 PM at Lewis and Clark 
State College. Affidavit of Kari Kuchmak, ~ 8. Item H on the consent agenda was the 
2003 Summer Street Maintenance Project. Affidavit of Kari Kuchmak, Ex. A. The 
minutes for the City Council meeting show that the 2003 Summer Street Maintenance 
Project was unanimously approved by the City Council. Affidavit of Kari Kuchmak, Ex. 
C. 
-On-June-12; 2003 ,the-City -of tewiston-sent 81T0tifrcatiorr to -Poe AspiT8It-&~ --
Paving that it had been awarded the contract on the 2003 Summer Street Maintenance 
Project. Affidavit of John Watson, ~ 9. Thereafter, on June 26, 2003, the City of 
Lewiston sent Poe Asphalt and Paving a Notice to Proceed with the work on the project. 
Affidavit of John Watson, ~ 10. Poe Asphalt was to begin work on June 27, 2003, and 
was required to complete the work by September 15, 2003. Affidavit of John Watson, 
Ex. D. 
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Several years later, on May 19, 2006, a thunderstorm precipitated a significant 
amount of rain on the City of Lewiston. See Complaint, ~ V. The waters running down 
21 st Street overwhelmed the catch basin and bubble-up system, crossed Idaho Street 
and entered onto the Plaintiffs' property. The Plaintiff alleges that the flood waters 
traveling across his property caused a breach in a concrete support wall on the north-
west corner of Plaintiffs property. See Complaint, ~ V. 
III. 
LEGAL STANDARD 
Summary judgment is appropriate if the pleadings, depositions, and admissions 
on file, together with the affidavits, if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to a judgment as a matter of law. 
I.R.C.P. 56(c). The Court exercises free review over questions of law. Dorea Enters. v. 
City of Blackfoot, 163 P.3d 211, 213 (Idaho 2007). "All disputed facts are to be 
construed liberally in favor of the non-moving party, and all reasonable inferences that 
can be drawn from the record are to be drawn in favor of the non-moving party." 
Lockheed Marlin Corp. v. Idaho State Tax Comm'n, 134 P.3d 641,644 (Idaho 2006). 
-IV; .. -. -- - . -
LEGAL DISCUSSION 
The bubble-up system was installed by the City of Lewiston as part of the 2003 
Summer Street Project. This was not a normal operational decision, but was a 
discretionary decision made by city engineers and the City Council. Further, the 
installation was approved in advance by the City Council in a meeting in June, 2003. 
Under Idaho Code § 6-904, 
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A governmental entity and its employees while acting within the course 
and scope of their employment and without malice or criminal intent shall 
not be liable for any claim which: 
1. Arises out of any act or omission of an employee of the 
governmental entity exercising ordinary care, in reliance upon or the 
execution or performance of a statutory or regulatory function, whether or 
not the statute or regulation be valid, or based upon the exercise or 
performance or the failure to exercise or perform a discretionary function 
or duty on the part of a governmental entity or employee thereof, whether 
or not the discretion be abused. 
7. Arises out of a plan or design for construction or improvement to 
the highways, roads, streets, bridges, or other public property where such 
plan or design is prepared in substantial conformance with engineering or 
design standards in effect at the time of preparation of the plan or design 
or approved in advance of the construction by the legislative body of the 
governmental entity or by some other body or administrative agency, 
exercising discretion by authority to give such approval. 
There is no evidence and no allegation that the design or plan for the bubble up system 
at the intersection of Idaho and 21 5t streets was designed, constructed, or that the 
decision to install it was made with any malice of criminal intent. Instead, the record is 
clear that the drainage system at the intersection of 21 5t Street and Idaho Street were 
designed by the City Engineer that the project was approved in the discretion of the City 
Council as a part of the 2003 Summer Street Project. The can be no argument that the 
installation of a new gutter along a city street is not covered by I.C. §§ 6-904( 1 )&(7). 
There are no disputed facts which are relevant to a determination of whether these 
immunities apply. 
A. The City of Lewiston is Immune to Liability Because the City Council 
Approved the Installation of the Bubble-up System in Advance. 
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As stated above, under Idaho Law, a city is not liable for a claim which arises out 
of "a plan or design for construction or improvement to the highways, roads, streets, 
bridges, or other public property where such plan or design is '" approved in advance 
of the construction by the legislative body of the governmental entity or by some other 
body or administrative agency, exercising discretion by authority to give such approval." 
I. C. § 6-904(7). 
In this case, it is undisputed that the City Council approved the 2003 Summer 
Street Maintenance project. The plans for the 2003 Summer Street Maintenance Project 
were prepared by a city engineer, John Watson. After the plans were finished, the plans 
were distributed to various contractors for bids. The bids which were received were 
reviewed by Mr. Watson, and then submitted a Memorandum summarizing the bids to 
the City Purchasing Division. The City Purchasing Division, in turn forwarded Mr. 
Watson's memorandum and supporting information to the City Council. There is no 
dispute that on June 9, 2003, the City Council approved the 2003 Summer Street 
Maintenance Project and authorized the acceptance of the bid from Poe Asphalt. See 
Affidavit of Kari Kuchmak, Ex. C. By doing so, the City Council expressly approved 
~ the instaNation atthe~bobb1e-1Jp--system 1Jndertdaho-street:-Such-approval falls-within 
the language of I.C . . § 6-904(7). Therefore, the City is not liable for Plaintiffs' claims. 
It is also undisputed that the actions of the City Council occurred prior to the 
construction on the 2003 Summer Street Maintenance Project. In fact, after the City 
Council's approved the project 2003 Summer Street Project, Poe Asphalt was sent and 
received notice that they had been awarded the contract on June 12, 2003. Affidavit of 
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John Watson, Ex. C. Poe Asphalt was instructed that it was not allowed to begin work 
on the project until June 27, 2003. Affidavit of John Watson, Ex. D. 
Thus all of the requirements of Idaho Code § 6-904(7) have been satisfied. 
There is no allegation of malice or criminal intent in the Complaint in this matter. 
Further, there has been no allegation of malice or criminal intent raised by the plaintiffs' 
discovery. Therefore Defendant City of Lewiston is immune under I.C. §6-904(7) and 
has no liability for Plaintiffs' claims. 
B. The City Council's Action to Install the Bubble-Up System was a 
Discretionary Decision, and Therefore the City is Immune Under Idaho 
Code § 6-904(1). 
As stated above, Idaho Code § 6-904(1) provides immunity to governmental 
entities for any claim which is "based upon the exercise or performance or the failure to 
exercise or perform a discretionary function or duty on the part of a governmental entity 
or employee thereof, whether or not the discretion be abused." As discussed below, the 
City's installation of the valley gutter at the intersection of Idaho Street and 21 5t Street is 
certainly a discretionary function. 
The Supreme Court of Idaho has recently discussed the application of the 
tnscre1ionary-functi()nimmonlty~ 1 n·· Dorea--Enters--:--v: City-of Blackfoo1,-1en--P .3d 211 
(Idaho 2007), a similar set of facts was at issue. Dorea Enterprises, the plaintiff, sued 
the City of Blackfoot when the City's sewer lines became blocked and flooded the 
basement of Dorea's building. Dorea Enters., 163 P.3d at 213. The City claimed that 
they were immune from liability under the discretionary function immunity, and the 
District Court agreed. Id. In affirming the District Court's decision, the Supreme Court of 
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Idaho did a detailed analysis of the discretionary function immunity. The process for 
determining whether the immunity applies is as follows: 
The discretionary function exception applies to governmental decisions 
entailing planning or policy formation. Sterling v. Bloom, 111 Idaho 211, 
723 P.2d 755 (1986). There is a two-step process for determining the 
applicability of this exception. Ransom v. City of Garden City, 113 Idaho 
202, 205, 743 P.2d 70, 73 (1987); City of Lewiston v. Lindsey, 123 
Idaho 851, 856, 853 P.2d 596, 600 (Ct. App. 1993). The first step is to 
examine the nature and quality of the challenged actions. Id. "Routine, 
everyday matters not requiring evaluation of broad policy factors will more 
likely than not be 'operational.'" Ransom, 113 Idaho at 205, 743 P.2d at 
73. Decisions involving a consideration of the financial, political, economic 
and social effects of a policy or plan will generally be planning and 
"discretionary." Id. "While greater rank or authority will most likely coincide 
with greater responsibility for planning or policy formation decisions; '" 
those with the least authority may, on occasion, make planning decisions 
which fall within the ambit of the discretionary function exception." Id. at 
204, 743 P.2d at 72. The second step is to examine the underlying 
policies of the discretionary function, which are: to permit those who 
govern to do so without being unduly inhibited by the threat of liability for 
tortious conduct, and also, to limit judicial re-examination of basic policy 
decisions properly entrusted to other branches of government. Id. at 205, 
743 P.2d at 73. 
Dorea Enters., 163 P.3d at 214. Thus, if the City's decision was discretionary, it will be 
immune from liability, whereas if the decision was "operational", the City is liable if it 
failed to use ordinary care. Id. 
is discretionary or operational, the nature and quality of the decision needs to be 
examined. If the decision was "based on a consideration of its financial, political, 
economic, and social effects," then it is discretionary. Dorea Enters., 163 P.3d at 214. 
'The discretionary function exception generally includes 'determinations made by 
executives or administrators in establishing plans, specifications or schedules of 
operations. Where there is room for policy judgment and decision there is discretion.'" 
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City of Lewiston v. Lindsey, 123 Idaho 851, 855 (Idaho Ct. App. 1993) (quoting 
Sterling v. Bloom, 111 Idaho 211, 228-29 (1986)). However, if it was a daily, routine 
decision, not involving the consideration of policy factors, then the decision was 
operational. Dorea Enters., 163 P.3d at 214. 
In Dorea, the "department supervisor for the City's sewage treatment plant, 
based on his expertise and education, made the decision to continue a previously 
enacted policy to flush the sewer lines on an annual basis, including the line in 
question." Dorea Enters., 163 P.3d at 215. "The City's decision to flush the sewer lines 
annually was not an operational, every day decision that simply carried out existing 
policy. Rather, in arriving at his decision to make a policy, the sewer department 
supervisor was taking into account budgetary constraints and social considerations." Id. 
A similar conclusion was reached in City of Lewiston v. Lindsey, 123 Idaho 851 
(Idaho Ct. App. 1993). In that case, the City had to obtain possession of a parcel of 
property in order to have a right of way for a street project. Lindsey, 123 Idaho at 855. 
When sued for negligence, the Idaho Court of Appeals held that the discretionary 
function immunity applied, stating: 
---flJherewas no--established-policy-urmgulatiorrgoveming-urcunfintng-the- -
City's discretion in determining when to acquire the property. The decision 
when to acquire Lindsey's property was a matter which implicated various 
financial, political, economic and social considerations. During the time in 
question the City had numerous projects and responsibilities placing 
competing demands on its financial and human resources. The proper 
allocation of those resources in pursuing those projects and 
responsibilities implicated various financial, political, economic and social 
considerations, and thus was a matter within the discretion of the City. 
While it is true that the City had resolved to perform the street 
improvement project, and that the City was required to follow numerous 
state and federal policies and regulations in order to qualify the project for 
federal funding, the decisions whether, and at what pace, to pursue that 
process always remained entirely within the discretion of the City. This 
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was the type of determination "made by executives or administrators in 
establishing plans, specifications or schedules of operations," the type of 
determination expressly recognized by our Supreme Court as being within 
the discretionary function exception of I.C. § 6-904. 
Lindsey, 123 Idaho at 855. 
In this case, all of the considerations identified in the cases cited above lead 
toward the conclusion that the City's installation of the bubble-up system was a 
discretionary function. According to John Watson, the decision was made because the 
valley gutter which existed at that location was causing traffic problems. Watson 
Affidavit, ~ 4. The City Counsel approved the project, and "greater rank or authority will 
most likely coincide with greater responsibility for planning or policy formation 
decisions." Ransom v. Garden City, 113 Idaho 202, 204 (1987). The installation of the 
bubble-up system was not merely an every day, operational decision. It required months 
of planning, preparation of designs by City of Lewiston Engineers, and approval by the 
City Council. 
There was no existing policy that was being carried out. In fact, the majority of 
the 2003 Street Maintenance Project consisted of repaving and chip sealing city streets. 
The city engineers and City Council had to exercise their discretion to add the bubble-
- - -- -- - ~----
up system as part of the project. Further, the City Counsel had to exercise their 
discretion to have Poe Asphalt, a local contractor, perform the installation. In making 
these determinations, the City was necessarily considering the financial, political, 
economic and social effects such installation would have upon the City, its inhabitants, 
and its economy. 
The second step in the analysis is "to evaluate the underlying policies of the 
discretionary function. These policies, mentioned above, are to permit those who govern 
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to do so without being inhibited by the threat of liability for tortious conduct and to limit 
judicial re-examination of policy decisions entrusted to other branches of government." 
Dorea Enters. v. City of Blackfoot, 163 P.3d 211, 215 (Idaho 2007); see also 
Ransom v. Garden City, 113 Idaho 202, 205 (Idaho 1987). Finding that the City's 
decision when, where and how to install a bubble-up system would serve these policies. 
When and how many financial and human resources should be allocated 
to perform the myriad tasks of running the City of Lewiston are basic 
policy decisions properly entrusted to other branches of government, and 
it would contravene the purpose of the discretionary function exception to 
allow the City's decisions on those matters to be reviewed by the judicial 
process. 
City of Lewiston v. Lindsey, 123 Idaho 851,855-56 (Idaho Ct. App. 1993). 
The bubble-up system was not installed as part of an "operational" decision. The 
city engineers and City Counsel acted with discretion as did the manager for Blackfoot's 
sewage treatment plant in Dorea and the City of Lewiston in Lindsey. Therefore 
Defendant City of Lewiston is immune from liability under the discretionary function 
immunity. 
v. 
CONCLUSION 
Defendant City of Lewiston properly followed all of the requirements of Idaho 
Code § 6-904 when it installed the bubble-up system at the intersection of Idaho and 
21 st Streets. The City Council approved the project in early June 2003, and the work 
began in late June, 2003. The decision to utilize a bubble-up gutter system was a 
discretionary function. Thus, the City of Lewiston is immune from liability under both 
Idaho Code §§ 6-904(1) and (7). For these reasons, Defendant City of Lewiston 
requests that its Motion for Summary Judgment be granted. 
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DATED thisZ6 day of December, 2007. 
ANDE~_L_L_LL_P __ ~/_ 
By ~~/f~ 
/::-;:Srian K. Julian, Of the Firm 
Attorneys for DEFENDANT 
CERTIFICATE ~ING 
I HEREBY CERTIFY that on thi~ day of December, 2007, I served a true 
and correct copy of the foregoing MEMORANDUM IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT by delivering the same to each of the following attorneys 
of record, by the method indicated below, addressed as follows: 
Theodore O. Creason 
CREASON MOORE & DOKKEN 
1 21 9 Idaho Street 
P.O. Drawer 835 
Lewiston, ID 83501 
Telephone: (208) 743-1516 
Facsimile: (208) 746-2231 
~.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 746-2231 
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT· 13 ~7 
Theodore O. Creason 
CREASON, MOORE & DOKKEN, PLLC 
1219 Idaho Street 
P.O. Drawer 835 
Lewiston, ID 83501 
(208) 743-1516 
Fax: (208) 746-2231 
Attorneys for Plaintiffs 
ISB # 1563 
FILED 
118 <litH 2.2: PPl 3 41 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, 
individually, and THOMPSON'S AUTO 
SALES, INC., an Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political 
subdivision in the State of Idaho, 
Defendant. 
) 
) Case No. CV 07-00200 
) 
) PLAINTIFFS' RESPONSE TO 
) DEFENDANT'S MOTION FOR 
) SUMMARY JUDGMENT 
) 
) 
) 
) 
) 
) 
) 
) 
--------------------------) 
COMES NOW the plaintiffs, Tim K. Thompson, Janet M. Thompson, and Thompson's 
Auto Sales, Inc., (hereinafter "Thompsons"), by and through their attorney of record, Theodore 
O. Creason of Creason, Moore & Dokken, PLLC, and hereby submits their Response to 
Defendant's Motion for Summary Judgment. 
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I. STANDARD OF REVIEW 
Summary judgment is appropriate if the motion and supporting documents show that 
there is no genuine issue as to any material fact, and establish that the moving party is entitled to 
judgment as a matter oflaw. LR.C.P.56(c). In a summary judgment proceeding, the facts are to 
be liberally construed in favor of the nonmoving party. Smith v. Idaho State Univ. Fed. Credit 
Union, 103 Idaho 245, 247, 646 P.2d 1016, 1018 (Ct. App. 1982) (citing Huyck v. Hecla Mining 
Co., 101 Idaho 299, 300,612 P.2d 142, 143 (1980)). lfreasonable persons "could reach different 
fmdings or draw conflicting inferences from the evidence, the motion should be denied." Rausch 
v. Pocatello Lumber Co., Inc., 135 Idaho 80, 83, 14 P.3d 1074, 1077 (Ct. App. 2000) (citing 
Farm Credit Bank o/Spokane v. Stevenson, 125 Idaho 270, 272,869 P.2d 1365,1367 (1994)). 
II. FACTS 
Sometime between September of 1990 and April of 1994, the Idaho Transportation 
Department installed a concrete valley gutter to carry runoff storm water across Idaho Street at 
its intersection with 21 5t Street. That installation remained in place as a part of Lewiston's storm 
sewer system until 2003, when the City as a part of its "2003 Street Maintenance Project," 
.-.. removed the- concrete vaHey-gutterand replaced it with anundergroontl-water-pipe. m-velloept, .... ~ - ~ ~ 
the pipe was to receive storm water from the street gutter on the west side of 21 5t Street through a 
catch basin fed by a curb inlet opening with metal gutter grate at the surface on the southwest 
corner of the intersection. The storm water entering the pipe would flow north across Idaho 
Street where it would then return to the surface and continue down the surface gutter on the west 
side of 21 st Street. 
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According to the deposition testimony of John Watson, who was at the time of the 2003 
Street Maintenance Project the Assistant City Engineer, the new installation was not designed to 
be an improvement to the City's storm sewer system. Nevertheless, Mr. Watson acknowledges it 
was supposed to be designed to have a functional capacity equal to that of the concrete valley 
gutter system it was to replace. On May 19, 2006, storm water flowing north down the west side 
surface gutter on 21 st Street, flowed past the metal grate and the curb inlet opening leading to the 
underground pipe and then, following an 18% grade, flowed northwesterly across Idaho Street 
onto Thompson Auto Sales' car lot, breaching and undercutting a concrete retaining wall on the 
north side of the Thompson property and washing out a substantial portion ofthe car lot. 
There are no detail design plans for the 2003 Street Maintenance Project. Indeed, it 
appears that all the plans that ever existed pertaining to the portion of the project relevant to this 
litigation are at CL 573 and CL 574. While the project contract plans are stamped by John 
Watson, a Registered Engineer, they do not qualify as engineering design plans in that they lack 
technical design detail sufficient to ensure an installation that would have a comparable 
functional capacity to the concrete valley gutter being removed. According to Roger H. Tutty, 
engineering design plans in that, among other things, they fail to specify sizes, limits, slope 
measurements and other design parameters essential to ensure the design's intended functional 
capacity. In addition, Mr. Tutty has determined that the concrete valley gutter, removed by the 
City as part of its 2003 Street Maintenance Project, would have effectively channeled the storm 
water north across Idaho Street and thereby avert damage to the Thompson Auto Sales' car lot 
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resulting from the storm water flows coming down the west side of 21 st Street. Obviously, the 
City's installation of2003 was not so effective. 
III. ISSUES 
A. Does the City's claim to governmental immunity under Idaho Code § 6-904(7) 
fail because no plan or design was approved in advance of construction by any legislative body 
or other body or agency that had such authority? 
B. Does the City's claim of governmental immunity under Idaho Code § 6-904(1) 
fail because the City did not exercise a discretionary function when it changed the storm sewer 
components pursuant to its "2003 Street Maintenance Project?" 
C. Whether the City is not entitled to summary judgment on Thompsons' claim that 
the City failed to adequately maintain the storm sewer system, because the City has offered no 
facts in this regard. 
IV. ARGUMENTS AND AUTHORITIES 
Under the Idaho Tort Claims Act it is the general rule that municipalities are liable for 
their negligent acts. See Jones v. City of St. Maries, 111 Idaho 733, 734, 727 P.2d 1161, 1162 
(1986). The exceptions to the general rule of liability, including those contained within Idaho 
Code § 6-904, "must be closely construed." See !d. (quoting Sterling v. Bloom, 111 Idaho 211, 
215, 723 P.2d 755,759 (1986)). The burden is on the City to demonstrate that it falls squarely 
within the exceptions in order to be accorded immunity from its negligent actions. The City has 
not met its burden. 
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Despite its assertion to the contrary, there is no evidence that the Lewiston City Council 
approved a plan or design for the 2003 Street Maintenance Project, much less for the specific 
storm sewer work performed at the intersection of 21 st Street and Idaho Street (hereinafter "Idaho 
Street Intersection"). Furthermore, the storm sewer changes that were made at the Idaho Street 
Intersection were part of an overall street maintenance project that involved corresponding curb 
and gutter and storm sewer maintenance. There is no evidence that somebody from the City who 
had the authority to do so exercised discretion to implement the storm sewer system the way it 
now exists at the Idaho Street Intersection. Finally, the City has not raised any facts that would 
support immunity on the issue of whether the City negligently failed to clean the system at the 
Idaho Street Intersection after the 2003 Street Maintenance Project. 
A. THE LEWISTON CITY COUNCIL DID NOT APPROVE A PLAN AND 
DESIGN FOR THE 2003 STREET MAINTENANCE PROJECT IN ADV ANCE 
OF CONSTRUCTION. 
Idaho Code § 6-904(7) states that a governmental entity and its employees shall not be 
liable for a claim which: 
Arises out of a plan or design for construction or improvement to the highways, 
roads, streets, bridges, or other public property where such plan or design is 
~ ~--~-~---~~~- -----prelyareQ-m~substanttal ~~conformance-with-engineering-or-desigrtstanclards-~ifl~ --~---~-~~ -~~~~-~-~~~~- ~~ -~~~~~~ 
effect at the time of preparation of the plan or design or approved in advance of 
the construction by the legislative body of the governmental entity or by some 
other body or administrative agency, exercising discretion by authority to give 
such approval. 
This is the design immunity provision of Idaho Code § 6-904. The City claims design immunity 
based upon the Lewiston City Council purportedly approving a plan or design for the 2003 Street 
Maintenance Project. There was never any such approval from the City Council. 
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The City Council's agenda for June 9, 2003, with respect to the project reads "H. BID 
AWARD: 2003 SUMMER STREET MAINTENANCE PROJECT AND COUNTRY CLUB 
DRlVE WATER MAIN REPLACEMENT: POE ASPHALT, CLARKSTON, W A: 
$855,557.46." (See Aff. of Kuchmak, ~3, Exh. A, CL 550). Acting City Clerk, Kari Kuchmak, 
states that a copy of "Bid Documents" was received by the City Clerk's office from the 
purchasing division on June 9, 2003, regarding the 2003 Street Maintenance Project. (See Aff. of 
Kuchmak, ~5, Exh. B). Nowhere does the affidavit state that this information was given directly 
to the City Council. But even if it did, it is obvious that it is a "bid tabulation" that is being 
provided so that the City Council can decide which bid to accept for the project. (See Aff. of 
Kuchmak, ~5, Exh. B, CL 562-563). The City Council was not asked to approve a plan or design 
for the construction of the project. It was asked to select a bid proposal for the project, which is 
made evident by the minutes of the City Council meeting, "H. BID AWARD: ACCEPTING 
THE BID PROPOSAL OF POE ASPHALT OF CLARKSTON, WASHINGTON, FOR THE 
2003 STREET MAINTENANCE AND COUNTRY CLUB DRlVE WATER LINE 
REPLACEMENT PROJECTS IN THE AMOUNT OF $855,557.46 AND AUTHORIZING THE 
CITY." (See Aff of Kuchmak, ~6, Exh. C, CL 555). There is no evidence that the City Council 
ever saw the contract plans for the 2003 Street Maintenance Project; which begs the question, 
why doesn't the City claim design immunity based upon the contract plans for the 2003 Street 
Maintenance Project stamped by its assistant engineer, John R. Watson? (See Aff of Watson, ~3, 
Exh. A). 
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The reason why the City cannot rely upon the stamped contract plans for the project is 
because the storm sewer detail at the Idaho Street Intersection does not include the most critical 
elements of the project: what are the slope measurements and components measurements that 
will efficiently capture fast flowing storm water in order to make optimum use of the water pipe. 
The plans do not even reflect the pipe size. (See Aff. of Watson, ~3, Exh. A, CL 574). The City 
obviously recognizes that this is the case because it continues to point to the bid tabulation sheet 
where there is a reference to a twelve-inch PVC storm sewer pipe. (See Aff. of Watson, ~6, Exh. 
B, CL 547). Of course, the tabulation of various bids by contractors does not constitute a plan or 
design that was approved in advance of construction. The so-called plan that was approved does 
not contain the pipe diameter or the slope or configuration of the catch basin grate anywhere. 
The same is true with many other aspects of the City's alleged plan. 
As stated in the expert witness report of Thompsons' engineering expert, Roger Tutty: 
The design plans do not indicate any certain depths to which the pipes were to be 
set, nor do the plans indicate a certain size or type of pipe. Even though 
Lewiston's then Assistant City Engineer stamped the plans, it appears that there 
were in truth no plans to stamp, as the plans did not specify any sizes, limits, 
requirements, or other specifications that would normally be included on such 
design plans. 
(See Aff. and attachments, Roger H. Tutty). This portion of Mr. Tutty's opinion is not being 
highlighted here to show that the City was negligent (which it was), but to show that what the 
City has offered in the way of a plan or design stamped by its assistant city engineer does not 
qualify as an engineering plan or design. It is not surprising that the City's stated plans do not 
constitute an engineering plan or design. The project itself is called a "maintenance" project. 
(See Aff. of Watson, ~3, Exh. A). The City cannot now characterize the 2003 Street Maintenance 
PLAINTIFFS' RESPONSE TO DEFEl'I'DANT'S 
MOTION FOR SUMMARY JUDGMENT 
- Page 7 
todthompson _ au/o/pleading/sLresponse.doc 
Creason, Moore & Dokken, PLLC 
P.O. Drawer 835, Lewiston, ID 83501 
(208) 743-1516; Fax: (208) 746-2231 
Project papers as an engineering plan or design, especially when the most critical specifications 
are missing from the stamped plans. An analogous situation arose in the case of Morgan v. State, 
124 Idaho 658, 862 P.2d 1080 (1993). 
In Morgan the plaintiff, who was totally blind, fell from a loading platform on the 
premises of the Lewiston State Office Building, alleging among other things, negligent design. 
Id. at 659-660, 1081-1082. The trial court found that the State was not entitled to a jury 
instruction on governmental design immunity, and the jury ultimately found the State to be sixty 
percent at fault for Morgan's injuries. See Id. at 661, 1083. The Idaho Supreme Court upheld 
the ruling of the district court on the issue of design immunity based upon the fact that the State 
was unable to come forward with evidence, including design plans, that showed that it did 
review and approve the design prior to construction. See Id. at 664, 1086. 
Although in the instant case, the City of Lewiston can point to its 2003 Street 
Maintenance Project contract plans, it cannot point to anywhere in those plans where the City 
approved the slope of the grade and the curb measurements at the intake grate, diameter of the 
pipes, the type of pipes, the depth to which they were buried, and so forth. It cannot do so 
-because,--likeinMvrgan;-no-such-plansexist:At-bestitcan-teH-us-that-semebeEly;-semewherg,-
decided on the relevant specifications because that is what is in the ground. The City is not 
immune from liability on the basis of design immunity under Idaho Code § 6-904(7). 
B. THE CITY IS NOT ENTITLED TO GOVERNMENTAL J:MM(]1\.TITY LINDER 
IDAHO CODE & 6-904(1) BECAUSE IT IS UNABLE TO SHOW THAT IT 
PERFORMED A DISCRETIONARY FUNCTION. 
Idaho Code § 6-904(1) states in part that a governmental entity is not liable for a claim 
which is ''based upon the exercise or performance or the failure to exercise or perform a 
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discretionary function or duty on the part of a governmental entity or employee thereof, whether 
or not the discretion be abused. [] There is a two-step process for determining the applicability 
of this exception." Dorea Enterprises, Inc. v. City of Blackfoot, 144 Idaho 422, _, 163 P .3d 
211,214 (2007). "The first step is to examine the nature and quality of the challenged actions. 
Id. 'Routine, everyday matters not requiring evaluation of broad policy factors will more likely 
than not be "operational.'" Ransom, 113 Idaho at 205, 743 P.2d at 73. Decisions involving a 
consideration of the fmancial, political, economic and social effects of a policy or plan will 
generally be planning and 'discretionary.'" Dorea, 144 Idaho at _, 163 P.3d at 214. "The 
second step is to examine the underlying policies of the discretionary function, which are: to 
permit those who govern to do so without being unduly inhibited by the threat of liability for 
tortious conduct, and also, to limit judicial re-examination of basic policy decisions properly 
entrusted to other branches of government." Id. With respect to the first step, the City contends 
that its decision to replace approximately one hundred feet of valley gutter with a pipe with two 
catch basins on each side, was a discretionary function entailing, in the words of Dorea, 
"planning or policy formation." Id. The cases that the City cites in support of its argument are 
In Dorea, the City of Blackfoot enacted a city-wide policy approved by the department 
supervisor for the city's sewage treatment plant, that it would flush its sewer lines once every 
year, even though it was only legally required to flush the sewer lines once every two years. 144 
Idaho at _, 163 P.3d at 215. In Lindsey v. City of Lewiston, 123 Idaho 851, 852,853 P.2d 596, 
597 (1993), the Lewiston City Council passed a resolution to initiate a federally funded street 
improvement project that involved acquiring part of plaintiff Lindsey's property for a right-of-
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way. In the instant case, we have an assistant city engineer who as part of a "street maintenance 
project" changed approximately one hundred feet of the valley gutter system with one hundred 
feet of storm sewer pipe with catch basins. 
The policy decision offered by the City is that "[t]he valley gutter was being replaced, 
among other reasons, because it was causing traffic problems. Cars had to slow down as they 
turned onto Idaho Street to avoid striking the pavement due to the extreme dip of the valley 
gutter." (See Aff. of Watson, ~4). The City half-heartedly contends that the Lewiston City 
Council somehow approved the change to this approximate 100-foot stretch of storm sewer 
system by once again pointing to the bid tabulation sheet that was provided to the City Council 
before it app~oved Poe Asphalt as the successful bidder for the overall street maintenance 
project. (See Aff. of Kuchmak, ~5, Exh. B, CL 562). A reference on a bid comparison sheet to 
two catch basins and a twelve-inch PVC C-900 storm sewer pipe, hardly reflects a policy 
decision. (See Aff. of Watson, ~6, Exh. B, CL 547). There is no evidence in the materials 
provided by the City that the Lewiston City Council made a policy decision with regard to that 
portion of the storm sewer system in front of Idaho Street as part of the entire 2003 Street 
Furthermore, the stated policy reason given by the City's assistant engineer for the 
change in the storm sewer at the Idaho Street Intersection is not what is at issue in this case. 
Thompsons' claim is not that a valley gutter is somehow superior to a sewer pipe system. 
Thompsons' claim is that the City is required to keep and maintain an adequate storm sewer 
system at the Idaho Street Intersection, regardless of whether it consists of a gutter or a pipe. 
The discretionary call at issue is not between a gutter and a pipe, it is between a system that can 
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adequately manage the storm water and a system that cannot, and the City cannot give a policy 
reason for why it installed a system that cannot. 
In Dorea, the City's sewage treatment plant's supervisor testified that he took into 
account "City's resources, in both manpower and machinery and whether the policy was best 
suited to serve the public interest. Specifically, Guthrie, Blackfoot's department supervisor for 
the sewage treatment plant, considered 'money, budgets, the amount of people that [they] had, 
[specifically,] the amount of educated people.'" 144 at _,163 P.3d at 215. Likewise in Jones 
v. City of St. Maries, 111 Idaho 733, 736-737, 727 P.2d 1161, 1164-1165 (1986), the Court 
remanded the district court's decision on judgment on the pleadings granting discretionary 
immunity because the evidence did not indicate "that the city, due to budgetary constraints or 
other factors, made a policy decision not to inspect its water mains and fire hydrants .... " Id. 
The City of Lewiston has not set forth any budgetary constraints or personnel constraints that 
would explain why it installed an ineffective gutter grate and curb inlet. Indeed, there is no 
detail of these components in its stamped contract plans at all. There was no discretionary policy 
decision made with respect to these non-existent specifications. The second step in the 
- -discretionary immunityanalysis;to-examirre--the-underlyingpolic-y-ofthe-discret-iollary-RmGtion, 
is also not in the City's favor. 
The City appeals to the reasoning on the policy element in Lindsey that "[ w ]hen and how 
many financial and human resources should be allocated to perform the myriad tasks of running 
the City of Lewiston are basic policy decisions properly entrusted to other branches of 
government.. .. " 123 Idaho at 855-856, 853 P.2d at 600-601. In this case, the City has not 
explained how the relevant specifications missing from its contract plans were a function of how 
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financial and human resources should be allocated. The best that the City can do is to tell us that 
somebody decided to use what is now out there for some reason. There is no evidence that 
financial or human resources limited the City. 
The fact is, this is a design immunity situation, not a discretionary immunity situation. 
The problem being for the City that it does not have the relevant specifications on the contract 
plans for its street maintenance project. It now wishes to "fill in" the missing specifications of its 
inadequate drawings and claim it was discretionary. At a bare minimum, the City must 
demonstrate that there was a discretionary policy decision made by a governmental body with 
authority that is consistent with the rationale underlying the discretionary immunity function. 
Otherwise, municipal governments are better off to leave out specifications from their design 
drawing and later claim that whatever in fact was done must have been an exercise of discretion. 
This essentially nullifies the design immunity requirements of Idaho Code § 6-904(7). The 
policies underlying discretionary immunity do not support a grant of immunity to the City and 
would conflict with the design immunity provisions of the ITCA. The City is not entitled to 
discretionary immunity . 
.. THE~eITY· IS·Ne'f~-ENTFH::,EB~-TO S1JMMAR):". JUDGMENT~--ON 
THOMPSONS' NEGLIGENT MAINTENANCE CLAlM BECAUSE THE CITY 
HAS NOT PUT FORTH ANY FACTS THAT WOULD ENTITLE THEM TO 
IMMUNITY FOR FAILING TO KEEP THE STORM SEWER CLEA.J.~. 
One of the Thompsons' claims in this case is that the City did not keep the storm sewer 
system at the Idaho Street Intersection clean, which contributed to the flooding that damaged the 
Thompsons' property. (See Aff of Tutty, ';4(d)). The City has not argued that it is entitled to 
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immunity for failure to keep the system clean and, therefore, it is not entitled to summary 
judgment on that claim. 
V. CONCLUSION 
For the above and foregoing reasons, the City is not immune from liability for its 
negligence under Idaho Code § 6-904. Summary judgment should be denied. 
DATED this 22nd day of January, 2008. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 22nd day of January, 2008, a copy of the foregoing 
PLAINTIFFS' RESPONSE TO DEFENDANT'S MOTION FOR SUM:MARY JUDGMENT 
was served by the method indicated below, and addressed to the following: 
Brian K. Julian 
Stephen L. Adams 
Anderson, Julian & Hull, LLP 
C. W. Moore Plaza 
250 South Fifth Street, Suite 700 
P. O. Box 7426 
Boise, ID 83707-7426 
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PLAINTIFFS' RESPONSE TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 
- Page 14 
toclthompson _ auto/pleading/sLresponse.doc 
r, 
/14~~kQ~ 
l[he<;dore O. Creason 
Creason, Moore & Dokken, PLLC 
P.O. Drawer 835, Lewiston, ID 83501 
(208) 743-1516; Fax: (208) 746-2231 
/()/ 
Theodore O. Creason 
CREASON, MOORE & DOKKEN, PLLC 
1219 Idaho Street 
P.O. Drawer 835 
Lewiston, ID 83501 
(208) 743-1516 
Fax: (208) 746-2231 
Attorneys for Plaintiffs 
ISB # 1563 
FILED 
UU6 JW 1.2 PJT) 3 ttl 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, 
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STATE OF IDAHO ) 
: ss. 
County of Nez Perce ) 
Case No. CV 07-00200 
AFFIDAVIT OF ROGER TUTTY 
RE: PLAINTIFFS' RESPONSE TO 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
Roger Tutty, being first duly sworn, deposes and says: 
1. I am a licensed engineer in the state of Idaho and practice in Lewiston, Idaho. I 
am a private consulting engineer. My practice is located at 1132 Idaho Street, Lewiston, Idaho. 
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2. Following an occurrence on May 19, 2006, I was engaged on behalf of 
Thompson's Auto Sales for the purpose of surveying, measuring, analyzing and making 
recommendations concerning remediation of the damage to the Thompson's Auto Sales car lot 
and north side retaining wall resulting from severe flood damage. 
3. I was also engaged to determine the cause of the flooding across the Thompson's 
Auto Sales property during that particular weather event. 
4. After completing my surveying, measurements and analysis I have formed certain 
professional opinions. Most of those opinions I have testified to at deposition in the above-
referenced litigation. The opinions set forth in this affidavit are consistent with the opinions I 
stated at my deposition, and the following are my opinions that I hold to a reasonable degree of 
professional certainty: 
(a) The flood causmg damage to the Thompson's Auto Sales car lot on 
May 19, 2006 was the result of a substantial volume of storm water that collected in the 
street gutter on the west side of 21 5t Street, north of 9th Avenue and south ofIdaho Street. 
The water collected in that gutter and flowed northward down the west side gutter on 21 5t 
-Street -t6thesoumWesfco-merofthe-intersectronofldaho-and2-1 :St-StFeet.At-thatpomt--_ 
the water was flowing down a 7.7% grade. Most of the volume of water flowed over the 
top of a metal grate which had been installed over the top of a concrete catch basin that in 
turn led to an underground pipe. The flood water having passed over the top of the grate 
continued its flow to the northwest down an 18% grade where it crossed Idaho Street and 
entered the property whereon the Thompson's Auto Sales lot is located. The water 
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entered the Thompson property primarily through curb cuts on the south side of Idaho 
Street It then flowed across the Thompson's Auto Sales car lot and northward to the 
concrete retaining wall on the north side of the Thompson's Auto Sales car lot The flood 
water then curb cut the concrete retaining wall and breached the wall itself. The concrete 
wall was rendered unusable. The loss of the concrete wall substantially diminished the 
area of the Thompson's Auto Sales car lot 
(b) In my opinion, the weather event which resulted in flood damage to the 
Thompson's Auto Sales car lot was the result of the failure of the catch basin to capture 
the water and channel it safely across Idaho Street through the underground water pipe. 
This failure resulted primarily from the fact that the design and/or installation of the catch 
basin and underground pipe failed to take into account the fact that the grate was located 
at the bottom of a 7.7% grade. The size and the location of the grate, as well as its 
configuration and the configuration as installed of the curb/grate inlet, was inappropriate 
and did not allow for optimal and maximum flow into the catch basin and 12 inch pipe. 
(c) Prior to the installation of the grate, catch basin and pipe, storm water 
colleclmgaf . thesolimWesC-corner- Mthe-intersection-of Idaho and 2-1.5.t Street-was . 
channeled across Idaho Street through a concrete surface valley drain where storm water 
would then continue in the street gutter north on 21 5t Street. The valley gutter system was 
designed and installed some time between 1990 and 1994. In my opinion, the weather 
event of May 19, 2006 would not have resulted in significant flood damage to the 
Thompson's Auto Sales car lot had the valley gutter across Idaho Street not been 
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removed so that the storm water could be channeled north across Idaho Street rather than 
following a natural course to the northwest and through the Thompson's Auto Sales car 
lot. 
(d) I also have researched the City of Lewiston maintenance records 
concerning the City's maintenance of the storm sewer system in the vicinity of the 
intersection of Idaho and 21 st Street. I find no evidence that the City maintenance crews 
ever flushed out the underground water pipe crossing Idaho Street. I find that this failure 
to flush out the underground pipe in all likelihood contributed to the flooding of the 
Thompson's Auto Sales car lot because the pipe itself would have had a tendency to fill 
up with silt and debris over time, particularly during light rain storms or light water flows 
coming down the surface gutter on the west side of 21 st Street to the catch basin on the 
southwest comer of the intersection of Idaho Street and 21 st Street. A build-up of silt and 
debris in the pipe would result in decreased flows in the pipe, particularly in the early 
moments of a weather event such as the May 19, 2006 rain storm. 
(e) In addition to giving my deposition, in connection with this litigation I 
-lyavepfOvideda.n:unsworn . statement dated·260ctober-z006-anci a--supplementtherete 
dated 9 January 2008. Those unsworn statements are attached and incorporated as a part 
ofthis affidavit. 
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DATED this 22nd day of January, 2008. 
SUBSCRIBED AND SWORN to before me this 22nd day of January, 2008. 
Notary Public in and for said State, 
Residing at or employed in Lewiston. 
My Commission Expires 09/28/2009 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 22nd day of January, 2008, a copy of the foregoing 
AFFIDAVIT OF ROGER TUTTY RE: PLAINTIFFS' RESPONSE TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT was served by the method indicated below, and 
addressed to the following: 
Brian K. Julian 
Stephen L. Adams 
Anderson, Julian & Hull, LLP 
C.W. Moore Plaza 
·-----250·SouthFifthStreet;-Suite .'700··· 
P. O. Box 7426 
Boise, ID 83707-7426 
x FIRST-CLASS MAIL 
HAND DELIVERED 
OVERNIGHT MAIL 
FAX TRANSMISSION (208)344-5510 
. / / // & I ,./' .. /' ( ,/j2:{ ~ ~<, 
Theodore O. Creason 
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UNSWORNSTATEMENT OF ROGER TUTTY . 
REGARDING FLOODING INCIDENT AT 
THOMPSON AUTO SALES 
To 'Whom It May Concern: 
As a licensed civil engineer I have been engaged on behalf of Tim Thompson and 
Thompson Auto Sales to analyze, evaluate and, if able to do so, render an opinion 
concerning the cause offlood damage to Mr. Thompson's commercial property located at 
306 21 st Street, Lewiston, Idaho, on May 19,2006. 
I was informed initially of what had occurred on Friday, May 19,2006 on the premises of 
Thompson Auto Sales in Lewiston, Idaho; namely, a large storm had cause widespread 
flooding throughout the city and surrounding area causing particularly severe damage to 
the premises of Thompson Auto Sales. This damage included the crack and severe 
outward movement of a·concrete wall on the northern edge of the premises parallel to, 
and bordering, G Street. I was asked to give an opinion as to why the damage occurred 
based upon my depth of engineering experience. 
Relating to this matter, I believe that I havf seen all existing documents that would be 
important in formulating an informed opinion. These include: 
1. City of Lewiston Storm Sewer Maintenance Schedule; and 
2. Initial "plans" for the construction of a connected catch basin and bubble-up 
located on the West side of 21 5t Street near Idaho Street. 
I have been unable to discover additional documentation from the City of Lewiston 
- .. --regarding this . incidentortllat-pomon-of-the-storm--seweL that.hasany. bearingQll:tbis_ 
area 
To my knowledge, the catch basin and bubble-up were inserted to replace a valley gutter 
that had run north-south across the eastern end of Idaho Street where it intersects with 
21 st Street. The City of Lewiston had removed that valley gutter on May 7, 2003 during 
the "21 st Street Pavement Rehabilitation." Additionally, it appears that no other storm 
sewer piping exists on 21 sl Street north of 8th Avenue, except that which pipes.storm 
run-off from Thain road. 
Aiterexamining the above records, I have determined that the City of Lewiston 
negligently maintained the bubble-up system on 21 5t Street. This bubble-up consists of a 
catch basin south of Idaho Street and a bubble-up mechanism north of Idaho Street. It 
appears that there was no regularly scheduled maintenance on the bubble-up 'system and 
that the only times it was maintained or cleaTled was directly after a large storm or when 
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the. crew happened to be in the area. In any event, the efforts at keeping the mechanism 
free of debris were inadequate to protect against the kind of storm that happened on 
May 19, 2006. In short, I believe that the City of Lewiston is following no recognized 
standard or informal scheduling for the upkeep and maintenance of its storm sewer 
facility located at the intersection of 21 SI Street and Idaho Street. 
I have also determined that the design plans for the bubble-up were inadequate to ensure 
safe handling of the area's storm run-off. '.l:'he design plans do not indicate any certain 
depths to which the pipes were to be set, nor do the plans indicate a certain size or type of 
pipe. Even though Lewiston's then Assisut City Engineer stamped the plans, it appears 
that there were in truth no plans to stamp, as the plans did not specify any sizes, limits, 
requirements, or other specifications that would normally be included on such design 
plans. Moreover, there was no apparent evaluation or appreciation of the specifications 
that would be required to adequately serve the storm water drainage system at the 
location up-gradient from Mr. Thompson's property. 
The catch basin and bubble-up mentioned above were inadequate to handle the flow of 
water resulting from the May 19, 2006 storm. In fact, the system as installed when the 
surface valley drain was removed actually exacerbated the problem of collecting and 
transporting up-gradient storm water. It is also my opinion that the City of Lewiston 
failed to adequately plan the design of the catch basin and bubble-up and that had the 
design been well-planned, the damage to the premises of Thompson Auto Sales would 
have been averted. As indicated above, I also believe that inadequate maintenance of the 
catch basin and bubble-up contributed to the backup of water and the overflow onto the 
premises of Thompson Aut.o Sales. 
~(p, CJC-T(7gJE.K:.. Z vC h 
Date 
fc?#J;fq 
Roger Tutty . 
.. ···1icensedEngineer #1354 
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SUPPLEMENTAL UNSWORN STATEMENT OF 
ROGER TUTTY REGARDING FLOODING 
INCIDENT AT THOMPSON'S AUTO SALES 
To Whom It May Concern: 
The following statement reaffirms the unsworn statement given by me 26 October 2006. 
I reaffirm the conclusions that I set forth in the unsworn statement to a reasonable degree 
of engineering certainty. 
Subsequent to that report I have reviewed official records of the Idaho Transportation 
Department showing the design plan for the storm drainage system as constructed in 
1994. I have also reviewed the size and location of the existing catch basin grate up-
gradient from the intersection of Idaho and 21 st Streets. I have also reviewed the City of 
Lewiston's 2003 Street Maintenance Project identified as CL 566 - CL 576. I have 
analyzed and computed the capacity of the relevant storm drain system as it existed after 
the 1992 design was installed by the Idaho Transportation Department. I have also 
calculated the volume of water necessary to accommodate reasonably anticipated storm 
water above the storm drain on the west side of 21 st Street. My review and analysis 
confirms my earlier conclusion that the maintenance project done by the City of Lewiston 
in 2003 substantially reduced the capacity of the storm drain system designed to carry 
storm water across Idaho Street at its intersection with 21 st Street. Further, had the City 
not carried out the maintenance project, the storm water from the rain storm of May 19, 
2006 would have been carried effectively across Idaho Street in the system in place and 
would not have been a threat to Thompson's Auto Sales' property. As a direct result of 
the City's maintenance project carried out in 2003, Thompson's Auto Sales' property 
sustained severe flood damage. 
My calculations and analysis show to a reasonable degree of engineering certainty that 
the-mam:tenanGeproj ect ·0·f·2003-should-hav.e.installecL a catch. basin_on_the_."W~stside Qf 
21 st Street at 8th Avenue so that storm water coming down 21st Street could have been 
safely and effectively carried east across 21 st Street into the City's storm drain system, 
thus reducing the surface drain water coming down the west side of 21st Street up-
gradient of the catch basin. Had the catch basin been installed, it is probable to a 
reasonable degree of engineering certainty that there would have been sufficient 
diversion of the storm water into the storm sewer so that the volume of water at the 
southwest comer of the intersection of Idaho and 21 st Street would not have constituted a 
danger to the Thompson's Auto Sales property. 
rCilJI:i&-
Roger Tutty 
q Jr4rV v{t\··,ey 2 D 68 
Date 
Licensed Engineer # 13 54 
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IN THE DISTRlCT COURT OF THE SECOND mDIClAL DISTRlCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, individually 
and doing business as THOMPSON'S AUTO 
SALES, INC., an Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political subdivision 
of the State ofIdaho, 
Defendant. 
Case No. CV07 -00200 
DEFENDANT'S REPLY IN 
SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 
COMES NOW Defe~d~t City of Lewiston, by-and thIoughltS attorneys6rrecOfds, . 
Anderson Julian & Hull, LLP, and respectfully submits this brief to address and rebut the 
arguments raised by the Plaintiffs response to the City's Motion for Summary Judgment. 
As this Court will recall, the City of Lewiston petitioned this Court for Summary 
Judgment on the grounds that Defendant is immune under I.e. §§ 6-904(1) and (7). Plaintiffs 
have argued that these immunities do not apply because Defendant City'S plan was not 
adequately detailed, and therefore was not a "plan" which was approved in advance. However, 
Idaho Courts have held there is no requirement as to what detail the "plan" must contain, or even 
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that a plan need be written dovvn. In fact, there is no statutory requirement as to how a plan must 
be approved in advance. Thus, contrary to Plaintiffs' contention, the City Council's approval of 
the 2003 Maintenance Project is sufficient and meets the statutory requirements to establish 
irnrn uni ty . 
Additionally, the 2003 Street Maintenance Project and concurrent installation of the 
bubble-up system were a discretionary decision, and the policy served by the discretionary 
function immunity would benefit from a finding that Defendant City is immune. 
I. ARGUMENT 
A. Because the City Council Approved the Plan for the 2003 Street Maintenance 
Project in Advance of Construction, Defendant is Entitled to Immunity Under I.e. § 
6-904(7). 
Plaintiffs argue that the Defendant City has not met its burden to show that it is entitled to 
immunity under I.e. § 6-904(7). Plaintiffs have two principal arguments to support this 
contention: 1) because the documents submitted to the City Council were not adequately 
detailed, there is no "plan", and 2) because the City Council only approved the award of a bid, 
this is not approval of a "plan." Neither of these contentions is tenable. 
The Idaho TOli Claims Act provides immunity to 
A govenunental entity aIld its employees while-acting within tnecouYse-and-scope 
of their employment and without malice or criminal intent shall not be liable for 
any claim which . . . arises out of a plan or design for construction or 
improvement to the highways, roads, streets, bridges, or other public property 
where such plan or design is ... approved in advance of the construction by the 
legislative body of the governmental entity or by some other body or 
administrative agency, exercising discretion by authority to give such approval. 
I. e. § 6-904(7). As there is no allegation of malice or lack of authority for the City Council to 
approve the plan, the only issues to be resolved are whether there was a plan and whether it was 
approved in advance of construction. Here, it is undisputed that the Lewiston City Council 
approved the 2003 Maintenance Project. 
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The word "plan" is undefined in the Idaho Tort Claims Act. However, Black's L(J1/!} 
Dictionary defines a "plan" as "a draft, form or representation. The representation of anything 
dravm on a plane, as a map or chart; a scheme, a sketch. Also, a method of design or action, 
procedure, or alTangement for accomplishment of a particular act or object. Method of putting 
into effect an intention or proposal." Black's Law Dictionary, 5th ed., "Plan". 
Neither Idaho statutory law, nor case law mandates or requires that the plan fall within 
some prescribed form or configuration. In faCt, in Lawton v. City of Pocatello, 126 Idaho 454, 
459 (1994), the Idaho Supreme Court expressly recognized that I.C. ~ 6-904(7) does not require 
a written plan". (emphasis added). Obviously, if a written plan is not required, the fact that the 
documents were missing slopes, lengths or other information is irrelevant and does not nullify 
the immunity. 
Other Courts have also recognized that a plan does not have to be in a specific form, 
format or design has been recognized in other cases. In an unpublished opinion, in Montgomery 
v. Town of Los Gatos, 2002 Cal. App. Unpub. LEXIS 9712 (California Unpublished Opinions 
2002) ,the California Court of Appeals noted that "There is no requirement that either the design 
or the approval take any particular form." 
principle involving the separation of powers between the various branches of government. 
Several courts have addressed this issue. California law, like Idaho law, provides that a public 
entity is not liable for injuries caused by: 
the plan or design of a construction of, or an improvement to, public property 
where such plan or design has been approved in advance of the construction or 
improvement by the legislative body of the public entity or by some other body or 
employee exercising discretionary authority to give such approval ... 
Cal Gov Code § 830.6. In interpreting this statute, the California courts have explained the 
purpose of this immunity: 
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[T]bis defense is predicated upon the concept of separation of powers -- that is, 
the judicial branch through court or jury should not review the discretionary 
decisions of legislative or executive bodies, to avoid the danger of impolitic 
interference with the freedom of decision-making by those public officials in 
whom the function of making such decisions has been vested. Additionally, 
judicial economy underlies design immunity -- forbidding a jury from reweighing 
the same factors considered by the governmental entity which approve the design. 
Ramirez v. City of Redondo Beach, 192 Cal. App. 3d 515, 525 (Cal. Ct. App. 1987). (internal 
quotation marks and citations omitted). 
In this case, it is undisputed that John Watson, an employee of the City of Lewiston, 
prepared drawings, plans and schematics for the 2003 Street Maintenance Project. See Watson 
Af!, ~ 3. He further prepared blueprints and detailed sketches as to what the plan entailed. See 
Watson AJj., Ex. "A." 
Additionally, the documents provided by Kari Kuchmak and attached to her Affidavit 
clearly indicate that the City Council approved the plan for the 2003 Maintenance Project. 
Specifically, in the document attached as Exhibit B and entitled "Agenda Item-
History/Commentary", the document describes and identifies scope and nature of the project as 
follows: 
This project consists of making major repairs to certain City 
S~!:~(;ls._The l)foject will involve removal of deteriorated pavement 
areas, repl<i~~ment wlthnew, patc.rllng-a.i1ooverlaYlchips-eaJ; valve 
box and manhole cover adjustments and other related rehabilitation 
work. Three add alternates are also part of this project. Add 
Alternate # A - seal coat of 21 st street from G Street to Shopko 
intersection; Add Alternate #B - seal coat of Thaine Road from 
10th Street to 147' south of Cedar Avenue, Add Alternate #D -
replace existing water main on Country Club drive with 1,477 
linear feet of 8" class 900 PVC pipe. 
Affidavit of Kari Kuckmak, Exhibit B, doc - CLSS8. 
Thus, contrary to the claim of the Plaintiffs, there was a written plan and that plan was 
approved by the Lewiston City Council. Again, it is undisputed that the City Council approved a 
plan to provide and upgrade the City streets as a part of the 2003 Street Maintenance Project. 
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Such a plan was described and approved by the City Council. It is also undisputed that the City 
Council's approval was prior to the commencement of construction for the 2003 Street 
Maintenance Proj ect. 
Plaintiffs argue that the documents submitted to the City Council do not constitute a plan 
because such documents do not contain certain elements, such as "slope measurements and 
components measurements that will efficiently capture fast flowing storm water in order to make 
optimum use of the water pipe," or pipe size. Plaintiffs' Response to Defendant's Motion for 
Summary Judgment, p. 7 (hereinafter cited as "Plaintiffs' Response). In essence, Plaintiffs argue 
that the City Council only approved the bid authorization and thus did not approve of the plans. 
As noted above, such an argument is contrary to the express terms of the Agenda, History 
ICommentary. Further, since Idaho law does not require a plan to be in writing, such an 
argument is not supported by Idaho law: 
Very simply, Plaintiffs are attempting to engraft additional requirements onto 1. e. § 6-
904(7) which the plain text of the statute does not require. Under Plaintiffs' proposal, no 
governmental entity would be entitled to immunity under this section unless a legislative body 
specially met in advance of construction and specifically approved each and every detail of each 
aJ"ld-every drawlng, blueprint, schematic or specification. Contrary to the Plaintiffs' claim, I. e. § 
6-904(7) contains no such requirement. All that is required is that the legislative body approve 
of the plan. (and that plan mayor may not be in writing.) Here, the project andlor the plan 
consisted of making major repairs to certain City Streets. In this case, such plans included the 
replacement of the valley gutter with a bubble up gutter system. 
The Idaho Supreme Court has stated that "under I.e. § 6-904(7) as amended, the City 
was required to establish (1) the existence of a plan or design that was (2) either prepared in 
substantial conformance with existing engineering or design standards or approved in advance of 
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construction by the legislative or administrative authority." Lawton v. City of Pocatello, 126 
Idaho 454, 459 (1994). 
Accordingly, the Lewiston City Council's approval of the 2003 Maintenance Project and 
the funding for that plan clearly meet the statutory requirements. Thus, contrary to Plaintiffs' 
claim, the alleged deficiencies are insufficient to prevent the 2003 Street Maintenance Project 
from constituting a plan and the provisions of 1. C. § 6-904(7) are applicable and the City of 
Lewiston is immune from the plaintiffs claims. 
The next issue is whether such "plan" was approved in advance of construction. 
Plaintiffs essentially argue that there was no approval of the plan by the Lewiston City Council 
because "there is no evidence that the City Council ever saw the contract plans for the 2003 
Street Maintenance Project." Plaintiffs' Response, p. 6. 
Again, Idaho law. I.C § 6-904(7) does not establish what form the approval must take. 
As noted above, in Lawton v City of Pocatello, supra, a plan does not have to be in writing. It is 
logical to assume that if a plan does not have to be in writing, then Idaho does not require the 
governmental body to review and approve each and every detail, contract, subcontract, blue 
print, sketch, schematic and specification in advance of construction. 
In this case, however, it is undisputed that the Lewiston City Council reviewed and 
approved the bid documents, which contained a description of the proposed construction. Such 
approval falls within the requirements ofI.e. § 6-904(7). Thus, Plaintiffs' arguments are without 
merit and the City's Motion for Summary Judgment should be granted. 
B. Because the Decision to Install the Bubble-up System was a Discretionary Decision, 
Defendant City of Lewiston is Entitled to Summary Judgment Under I.e. § 6-
904(1). 
The City also moved for summary judgment on the grounds that it is entitled to summary 
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judgment because the decision to install the bubble-up system was a discretionary decision under 
I.e. § 6-904(1). The City would note that it is significant that discretionary immunity and design 
immunity are not necessarily mutually exclusive. In this situation, both discretionary inununity 
and design immunity are applicable. 
Here, the Plaintiffs argue that "this is a design immunity situation, not a discretionary 
immunity situation." PlaintijJs' Response, p. 12. Significantly, the Plaintiffs have failed to 
identify any case law which holds or provides that discretionary function and design function 
cannot apply simultaneously. The Idaho statute does not indicate that only one of the immunities 
may be applicable in a given situation. Further, the Idaho Rules of Civil Procedure authorize a 
party to plead alternative causes of action or altematives defenses. Thus, the City's claim of 
protection under LC.§ 6-904(7), does not preclude it from seeking protection under the 
discretionary function immunity ofle. §6-904(1) .. 
Although, the facts in this case are not identical to the facts in Dorea Enters. v. City of 
Blackfoot, 163 P.3d 211 (2007) and City of Lewiston v. Lindsey, 123 Idaho 851 (Idaho Ct. App. 
1993), see PlaintijJs ' Response, pp. 9-10, these cases provide instructive guidance regarding 
governmental immunity. Discretionary immunity applies to governmental decisions involving 
either planning or policy formulation. See Sterling v. Bloom, III Idaho 211, 229-30 (1986). The 
first step in determining whether the discretionary function immunity applies is the nature of the 
challenged actions. Dorea Enters. v. City of Blackfoot, 163 P.3d 211, 214 (2007). Plaintiffs 
argue that the decision to install the bubble-up system was not discretionary. What Plaintiffs fail 
to appreciate is that the bubble-up system was not an individual decision, but was part of a larger 
project which involved repairing a large number of city streets. See Watson Aff., ~~ 3-4. In 
general, the decision concerning how often, the frequency and the method and manner of 
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maintenance is a discretionary decision for which immunity is applicable. See, e.g., Dorea 
En.ters. v. City of Blackfoot, 163 P.3d 211, 214 (2007). 
Similarly, decisions concerning traffic patterns, changes in traffic patterns are also 
discretionary decisions. See Chandler Supply Co. v. Boise, 104 Idaho 480, 489 (Idaho 1983) 
(Donaldson, J., dissenting)(overruled on other grounds, see Sterling v. Bloom, 111 Idaho 211 
(Idaho 1986)); Wain.scott v. State, 642 P.2d 1355, 1357 (Alaska 1982); Bowers v. City of 
Cuyahoga Fails, 1997 Ohio App. LEXIS 4115 (Ohio Ct. App. 1997); Hoy v. Capelli, 48 N.J. 81, 
91 (N.J. 1966) (a governmental determination to install or not to install traffic control devices 
cannot ground a cause of action.) As John Watson stated, the decision to replace the valley gutter 
was made partially because of the traffic problems it was causing. See Watson AjJ., ~ 4. Thus, 
regardless of whether the installation of the bubble up system is considered part of a traffic 
decision or a maintenance decision, either way, it is a discretionary decision to which immunity 
is applicable. 
Additionally, the City had to consider the "financial, political, economic and social 
effects" that the 2003 Street Maintenance Project would have on the city and its inhabitants. 
"The discretionary function exception generally includes determinations made by executives or 
administrators in establishing plans .... Where there is room for policy judgment and decision 
there is discretion." City of Lewiston v. Lindsey, 123 Idaho 851, 855 (Idaho Ct. App. 1993). 
Decisions regarding the plans were made on multiple levels, from the engineers to the City 
Council. Thus, there is substantial room for policy judgment effecting decision making. 
Plaintiffs attempt to dismiss this by arguing that "The City of Lewiston has not set forth 
any budgetary constraints or personnel constraints that would explain why it installed an 
ineffective gutter grate and curb inlet." PLaintiffs' Response, p. 11. However, these factors did 
not necessarily affect the Defendant's decision. "Budgetary constraints and personnel 
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constraints" were the policy considerations discussed in Dorea and Jones v. St .. Maries, III 
Idaho 733, 736 (1986). Such considerations are certainly not the only policy considerations that 
a governmental entity is allowed to make. The Idaho Supreme Court made it clear that 
"financial, political, economic and social effects" are considerations that qualify a decision 
regarding a policy or plan as discretionary. Dorea Enters. v. City of Blackfoot, 163 PJd 211, 
214 (2007). It should be noted that the decision made by Defendant City of Lewiston very 
closely resembles the discretionary decisions made in Dorea and Lindsey. In Dorea, the decision 
was when to flush out the sewer lines. Dorea Enters. v. City of BLackfoot, 163 PJd 211, 215 
(Idaho 2007). In Lindsey, the decision was when to use eminent domain to purchase certain 
property. City of Lewiston v. Lindsey, 123 Idaho 851,855 (Idaho Ct. App. 1993). 
In this case, it was a decision when/whether to install a bubble-up system under the 
intersection of 21 st Street and Idaho Street in Lewiston, Idaho. That decision was made and 
approved by the City Council as part of the 2003 Street Maintenance Project. Obviously, the City 
Council could have rejected all or parts of the project. However, instead, the City Council 
approved the project, including that portion of the project which included the replacement of the 
valley gutter and the installation of a bubble up system. The resulting conclusion is that 
Defendant City's decision was not a "routine, everyday matter not requiring evaluation of broad 
policy factors." Ransom v. Garden City, 113 Idaho 202, 205 (Idaho 1987). Accordingly, it is 
apparent that the determination to approve the 2003 Maintenance Project, including the 
installation of the bubble-up system was a discretionary decision, and therefore is entitled to 
immunity. 
The second step of the discretionary function analysis "is to evaluate' the underlying 
policies of the discretionary function. These policies ... are to permit those who govern to do so 
without being inhibited by the threat of liability for tortious conduct and to lirnlt judicial re-
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examination of policy decisions entrusted to other branches of government." Dorea Enters. v. 
City of Blackfoot, 163 P.3d 211, 215 (Idaho 2007). Plaintiffs misconstrue Defendant City's 
argument about this requirement. Contrary to Plaintiffs contention, see Plaintiffs' Response, p. 
12, Lindsey does not create a requirement that Defendant City must show how financial and 
human resources should be allocated. See City of Lewiston v. Lindsey, 123 Idaho 851,855-56 
(Idaho Ct. App. 1993). What the Lindsey decision establishes is that the discretionary function 
exception is in place to prevent judicial process from second guessing decisions, including those 
about financial and human resources, made by other branches of government. In this case, 
Defendant City of Lewiston made the discretionary decision to proceed with the plan for the 
2003 Street Maintenance Project, which included the installation of the bubble-up system. 
In making this decision, Defendant City considered traffic issues, costs, personnel 
resources, and a multitude of other issues. As in Lindsey and Dorea, an application of the 
discretionary function immunity would reinforce the policy of preventing judicial re-examination 
of duties entrusted to other branches of government. Dorea Enters. v. City of Blackfoot, 163 
P.3d 211,215 (Idaho 2007). 
C. Plaintiffs' Negligence Claim Turns on the Resolution of Whether the Defendant City 
was Negligent in the Installation of the Bubble-Up System. 
Plaintiffs argue that "One of the Thompsons' claims in this case is that the City did not 
keep the storm sewer system at the Idaho Street Intersection clean, which contributed to the 
flooding that damaged the Thompsons' property." Plaintiffs' Response, p. 12. While Plaintiffs' 
Complaint does have a vague reference to Defendant City's failure to maintain the bubble-up 
system, there is no evidence that the flooding that occurred in May 2006 was the result of the 
failure to maintain the system 
Significantly, to date, the Plaintiffs have not provided any evidence or information that 
the flooding which occurred was the result of debris or blockage of the storm drain system, in 
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particular, the bubble up system. Absent such evidence, any claim of inadequate maintenance is 
ill founded and should be dismissed. 
The only evidence that the Plaintiffs have provided is the unsupported opinion of Roger 
Tutty that the frequency of maintenance was inadequate. Mr. Tutty's Affidavit indicates that he 
reviewed the records of the City of Lewiston which identify and describe the maintenance 
conducted, but that he could not determine when, where and on what dates such maintenance 
was conducted. First, such evidence makes it clear that the City of Lewiston does perform 
maintenance on its street drainage system. However, the plaintiff has not produced, provided or 
identified any standards which would indicate that the frequency of maintenance utilized by the 
City was inadequate. Clearly under Idaho law, the frequency of conducting maintenance falls 
within the discretionary function discussed above. See, e.g., Dorea Enters. v. City oj BlackJoot, 
163 P.3d 211, 214 (2007). 
Recently, the Defendant received a rough draft of the transcript of Mr. Tutty's 
deposition. In that deposition, Mr. Tutty testified: 
Q. Okay. And what is your understanding as to what 
maintenance program, if any, that the City has for its storm 
gutter system? 
A. Well, I looked -- the City gave me a copy of its 
maintenance reports, and it's difficult sometimes for me to 
draw conclusions as to what they were doing, where they 
were doing it, what date it was being done, and that data is 
not consistently recorded. But I would say what the City 
does do is probably drop an -- it's sort of like a shop vac 
type of arrangement. Except it's a big shop vac, and it's 
mounted on a truck and it's got maybe an eight-inch suction 
- flexible suction pipe. Lift off the grate, drop it into the 
basin, turn on the vacuum, suck everything thing out of the 
bottom of the basin, tum it off, pull it out, put the grate 
back on. 
Q. All right. And do you have any understanding as to how 
often that occurs? 
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A. That's the problem I found with the records. I couldn't tell 
from the records they gave me. I couldn't tell really where 
they are exactly working. There's conflicts between 
activity dates, location, points, geographic location data. I 
don't think there's any time of day or anything like that. 
But it is very inconsistent. So I can't -- I don't think I can 
answer that question any more directly. 
Q. All right. Yesterday the deposition ofMr. Keith Bingman 
was taken. Do you know Mr. Bingman? 
A. I don't know that I have met him, no. 
Q. Okay. Did you as a part of your investigation talk with 
anybody at the City of Lewiston with their maintenance 
schedule other than getting the records for the storm drain 
system? 
A. No. I have not done that. 
(Deposition of Roger Tutty, p. 36, LL. 24- 25, p. 38, LL. 1 - 25, p. 39, LL. 1 -7). 
Accordingly, by his own admission, Mr. Tutty did not ask or inquire about the 
maintenance schedule. Thus, without that information, any criticism of an unknown schedule is 
inappropriate and unwarranted. Similarly, Mr. Tutty did not identify any appropriate standards 
concerning the frequency of maintenance. Mr. Tutty stated: 
Q. In your analysis or were you able to find a standard or 
level of maintenance that you do believe is adequate? 
A. Standards are difficult to impose. I came across kind of 
newsletter type article that is put out by the local highway 
maintenance people in Boise that they send out stuff. They 
offered all sorts of advice on how to keep leaves out of the 
drain systems. There argument was it cost sixty-eight 
dollars per curb mile to sweep the streets free of leaves, and 
it cost an awful lot more to clean these catch basins. But I 
guess that's the only additional information I have. 
(Deposition of Roger Tutty, p. 39, LL. 24 - 25, p. 40, LL. 1 -10). 
Idaho law is clear that before an expert opinion can be utilized in a motion for summary 
judgment, all of the foundation requirements necessary to establish the appropriate foundation at 
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trial are required. See Bromley v. Garey, 132 Idaho 807, 811 (Idaho 1999). Idaho law requires an 
expert to base his opinions on scientific principles and not mere suppositions. Swallow v. 
Emergency Med. of Idaho, P.A., l38 Idaho 589, 592 (Idaho 2003). See also Daubert v. Merrell 
Dow Pharms., 509 U.S. 579, 597 (1993). Without appropriate foundation, expert testimony is 
not admissible expert testimony. 
In this case, Mr. Tutty's opmlOns concermng the frequency of maintenance are 
insufficient and lack foundation. Thus, such an opinion is not admissible and should not be 
considered by this Court. 
CONCLUSION 
Plaintiffs cannot avoid Summary Judgment by engrafting requirements to I.e. §§ 6-
904(1) and (7) which are more stringent and which are not contained in the statute. The City has 
met its burden showing that there was a plan for the 2003 Street Maintenance Project, and that 
the City Council approved that plan. Further, the City Council and John Watson exercised 
discretion in making that plan. Therefore, Defendant City of Lewiston is entitled to design and 
discretionary function immunity. Further, that immunity covers all of Plaintiffs' claims, as those 
claims all revolve around the installation and maintenance of the bubble-up system. 
7C Fr DATED this ~ day of January, 2008. 
ANDERSON, JULIAN & HULL LLP 
///';? 
~/ ~//'~'=-".~. 
rian K. Julian, Ofthe Firm 
Attorneys for DEFENDANT 
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Thereupon , 
ROGER TUTTY, 
a witness of lawful age, having first been duly sworn 
upon his oath to tell the truth, the whole truth and 
nothing but the truth, testified as follows: 
MR. HANSEN: Let the record reflect that this 
is the time and place for the taking of the deposition 
of Roger Tutty. 
MR. TUTTY: Yep. 
MR. HANSEN: This deposition is being taken 
pursuant to notice and pursuant to the eIdaho Rules of 
Civil Procedure. 
Mr. Tutty, as I introduced myself earlier, my 
name is Chris Hansen. I'm hear representing the City 
Of Lewiston in a case called Tim K. Thompson and his 
wife and Thompson's Auto Sales versus the City pf 
Lewiston. 
It's my understanding that you have been hired 
as an expert in this matter. Have you ever had your 
taken before? 
MR. TOTTY: Yes, uh-huh. 
MR. HANSEN: Let we just remind you of the 
ground rules really quick. It's important to say yes 
or no as opposed to uh-huh o r huh-uh so the court 
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1 Q. I don't want to see those. Maybe you can 
2 those out or something and produce your diary with all 
3 the things you have got noted in your diary for this 
4 case. 
5 A. And over what time period do you want? 
6 Q. From the time you first got there till today. 
7 A. Okay. All right 
8 Q. All right When you conducted your 
9 inspections and you saw some leaf debris on the grates 
10 and that, how could you tell - well, let me back up. 
11 "When you saw the leaf debris during your inspection, 
12 were you able to determine whether that leaf debris was 
13 there before the flood on May 19th or was it part of 
14 the flood on May 19th or did you know? 
15 A. Okay. In answer, the leaf debris I observed 
1 6 was not on the grates. 
17 Q. Okay. I misunderstood you. 
18 A. The leaf debris I saw was below the top of the 
19 grate. 
20 Q. In the catch basin below? 
21 A. Yes. But it's up at the lower surface of the 
22 grate. It obviously entered the inlet, and then came 
23 up to the surface. That's its characteristic pattern 
24 particularly on the grate on the north end. On the 
25 northwest -- at the northwest corner of the 
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1 intersection ofIdabo and Twenty-First. 
2 Q. And 1--
3 A. And you can walk by there most anytime and you 
4 will see leaf debris underneath the grate on both 
5 grates. 
6 Q. And when you did your inspection, and I may 
7 have misunderstood, this leaf debris, did you measure 
8 the depth of it or did it completely fill the catch 
9 basin? 
10 A. Oh, I've poked a probe in there once or twice, 
11 and I would say it probably on the average it's 
12 probably an inch thick. Sometimes it's two inches 
13 thick. 
14 Q. Okay. And these catch basins, how deep are 
15 they? 
16 A. Well, the - I would say that probably the one 
17 at the northwest comer of the intersection is probably 
18 maybe four foot deep, maybe five foot deep. 
19 Q. Okay. I think the one up at the - on the 
2 0 southwest corner of the intersection is not as deep. 
21 Q. Okay. And we are going to take these one at a 
22 time. For the pipe on the southwest comer, the one 
2 3 that is not as deep --
24 A Db-huh. 
25 is that about ? 
Clearwater Reporting of (800) 
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1 A. I think it's a little deeper than three feet 
2 Q. Okay. 
3 A. rve got tbis -- rve got a piece of rebar 
4 that I just (indicating), and the rebar is about five 
5 foot bigh. 
6 Q. Okay. 
7 A. Five foot long. 
8 Q. And as I understand these catch basins, what 
9 they are is effectively a concrete box with an outlet 
10 at least on the southwest comer? 
11 A. Db-huh. 
12 Q. That's up off the bottom a little bit; is that 
13 correct? 
14 A. Yes. 
15 Q. Was the leaf level above or below tbis water 
16 outlet pipe? 
17 A. Well, it depends on - rve visited the catch 
18 basin quite a few times during the last year. 
19 Q. Okay. 
20 A. And it depends -- you know, it varies. 
21 Sometimes the leaflevel and the outlet, the whole 
22 outlet is exposed to view, the entire depth of the 
2 3 outlet. Sometimes the leaf level is sitting up there a 
2 4 third of the way or half of the way up the diameter of 
25 the' the outlet' I have seen on occasion 
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1 leaf material that's trying to get into through the 
2 grate. You know, it hasn't made it yet, but probably 
3 some came down through the end of a run-off period and 
4 there was no additional water to push it in. 
5 Q. And since you visited at least the southwest 
6 grate on a number of occasions, my impression is that 
7 the level or the amount of debris that you're seeing in 
8 the catch basin seems to change? 
9 A. Db-huh, yeah. 
10 Q. Is that correct? 
11 A. Yes. 
12 Q. Could that change be caused by maintenance 
13 being conducted by the City? 
14 :MR. CREASON: Object to the form, calls for 
15 speculation, but you can answer if you can. 
16 A. Well, I think to be specific in terms of an 
17 oplDlon. 
18 Q. Sure. 
19 A. I don't think the level of leaf debris is the 
20 result of maintenance by the City. 
21 Q. Okay. 
22 A. I think the level ofleaf debris is a result 
23 of the lack of maintenance by the City. 
24 Q. Okay. And what is your understanding as to 
2 5 what maintenance that the has for 
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1 its storm gutter system? 
2 A. Well, I looked -- the City gave me a copy of 
3 its maintenance reports, and it's difficult sometimes 
4 for me to draw conclusions as to what they were doing, 
5 where they were doing it, what date it was being done, 
6 and that data is not consistently recorded. But I 
7 would say what the City does do is probably drop an --
8 it's sort of like a shop vac type of arrangement. 
9 Except it's a big shop vac, and it's mounted on a truck 
10 and it's got maybe an eight-inch suction -- flexible 
11 suction pipe. Lift off the grate, drop it into the 
12 basin, tum on the vacuum, suck everything thing out 
1 3 of the bottom of the basin, tum it off, pull it out, 
1 4 put the grate back on. 
15 Q. All right. And do you have any understanding 
1 6 as to how often that occurs? .. 
1 7 A. That's the problem I found with the records. 
18 I couldn't tell from the records they gave me. I 
19 couldn't tell really where they are exactly working. 
20 There's conflicts between activity dates, location, 
21 points, geographic location data. I don't think 
22 there's any time of day or anything like that. But it 
23 is very inconsistent. So I can't -- I don't think I 
24 can answer that question any more directly. 
2 5 All' Y the of 
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1 Mr. Keith Bingman was taken. Do you know Mr. Bingman? 
2 A I don't know that I have met him, no. 
3 Q. Okay. Did you as a part of your investigation 
4 talk with anybody at the City of Lewiston with their 
5 maintenance schedule other than getting the records for 
6 the storm drain system? 
7 A No. I have not done that. 
8 Q. Okay. If I represent to you that Mr. Bingman 
9 testified yesterday that there basic schedule is they 
10 clean certain specific areas annually, the more 
11 problematic areas. And the other areas they try to get 
12 to every two to three years. Using that assumption, do 
1 3 you think: that maintenance schedule is adequate or 
14 inadequate? 
15 MR. CREASON: ru object to the form., but you 
1 6 can answer that if you can. 
17 MR. HANSEN: Yeah. 
1 8 A Well, I would I guess I can say this in 
19 response, hindsight is twenty/twenty. Based on 
20 observations that rve made of the kind of the local 
2 1 drainage basin, it appears to be feeding water to the 
22 two inlets. I certainly wouldn't consider the level of 
2 3 maintenance that you describe as being adequate. 
24 Q. In your analysis or were you able to find a 
2 5 standard or level of maintenance that do believe is 
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1 adequate? 
2 A. Standards are difficult to impose. I came 
3 across kind of newsletter type article that is put out 
4 by the local highway maintenance people in Boise that 
5 they send out stuff. They offered all sorts of advice 
6 on how to keep leaves out of the drain systems. There 
7 argument was it cost sixty-eight dollars per curb mile 
8 to sweep the streets free of leaves, and it cost an 
9 awful lot more to clean these catch basins. But I 
10 guess that's the only additional information I have. 
11 Q. All right. Do you have any information that 
12 the water problems that were - that occurred on May 
13 19, 2006, were caused by the storm drain system by 
14 Twenty-First and Idaho Street being plugged up or 
15 clogged by debris? 
16 A. Well, I don't ever recall in the maintenance 
1 7 schedule that I looked at or that was given to me to 
18 look at that, I had any reference to the cleaning of 
19 the pipe itself. They talk about catch basin, but 
20 there was never any mention of any hydraulic flushing 
21 of the line or what we call jet cleaning of the line or 
2 2 anything like that. That is - that is a common 
23 practice in the City of Lewiston for the sanitary sewer 
24 system because sanitary sewers carry debris. And often 
25 as not, the flow rate doesn't remove that 
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1 and.... there's always -- there's always debris going 
2 into a storm water sewer. You can't escape that. And 
3 in this particular instance, if you visualize this, you 
4 have got at the northwest inlet you always have 
5 standing water at the top of the grate level in that 
6 basin. And that standing water backs water up the 
7 pipe. And I did a real rough kind of mental 
8 calculation and reached the conclusion that the pipe is 
9 -- probably the water backs up in the pipe running 
1 0 south from the northwest inlet about thirty feet. So 
11 in effect what you have got is a pipe that's full of 
12 water, static water head, at about the middle of the 
13 Idaho Street intersection. Well, if a car drives by 
14 and splashes water in the upper inlet then there's some 
15 dirt or sand or leaf or anything else that's there, 
16 that stuff is going to go down and it's going to stop 
1 7 where the standing water in the pipe is. The 
18 sediments, the suspended solids are going to settle 
19 out. The floating solids are going to be backed up. 
2 0 Nothing is going to move. I mean you get some water. 
21 You know, if you have a cup full of water that goes 
2 2 into that pipe that water is going to be a cup full of 
23 water that escapes provided that there's no blockage to 
24 that path as a result of debris, leaf debris. You 
2 5 would be what comes down that storm sewer. 
11 (Pages 38 to 41) 
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CASE NO. CV 07-0200 
MEMORANDUM OPINION 
AND ORDER ON MOTION 
FOR SUMMARY JUDGMENT 
This matter came before the Court on Defendant City of Lewiston's Motion for 
Summary Judgment. The Plaintiffs were represented by Theodore Creason, ofthe fIrm 
Creason, Moore & Dokken. The Defendant was represented by Chris Hansen, of the fIrm 
Anderson, Julian & Hull. The Court heard oral argument on this matter on February 8, 
2008. The Court, having heard the argument of counsel and being fully advised in the 
matter, hereby renders its decision. 
:tv1EMORANDUM OPIN10N ANTI ORDER 
ON MOTION FOR SUMMARY JUDGMENT 
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BACKGROUND 
Tim and Janet Thompson own and operate a car sales business, Thompson's Auto 
Sales, Inc., (collectively "Thompson") which is located at 306 21 st Street in Lewiston, 
Idaho. Complaint, at 2. The car lot is at the bottom of a steep hill. A rainstorm which 
produced a significant amount of precipitation occurred in Lewiston, Idaho, on May 19, 
2006. Complaint, at 3. Flooding waters breeched the storm drain system which is 
parallel to 21 st Street and runs across Idaho Street, the streets which bound the Thompson 
property on the south and eastern sides (hereafter Idaho Street intersection). As a result, 
flood waters ran across the Thompson's car lot property, and caused damage to a 
retaining wall located on the northwest comer of the property. See Affidavit of Roger 
Tutty Re: Plaintiffs} Response to Defendant's Motion for Summary Judgment, at 3 
(hereafter Affidavit of Roger Tutty). 
The Thompsons allege the City of Lewiston (hereafter "City") was negligent in 
the design, maintenance, or operation of the storm drain system, which was the proximate 
cause ofthe damage to the Thompsons' property following the May, 2006, storm. 
Complaint, at 3. In 2003, the Assistant City Engineer, John Watson, prepared plans to 
facilitate the replacement of a valley gutter system, originally in place at the Idaho Street 
intersection, with a catch basin and bubble-up system. Affidavit of John Watson in 
Support of Defendant's Motionfor Summary Judgment, at 2 (hereafter Affidavit of John 
Watson). The design and replacement of the storm drain system in this intersection was 
completed as a portion of the City's 2003 Street Maintenance Project. Id. According to 
Watson, the valley gutter system was replaced because, in part, it was causing traffic 
problems. Id. In June, 2003, Poe Asphalt and Construction was awarded the contract to 
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complete the 2003 Street Maintenance Proj ect, and the project, including the 
modification to the storm drain system at issue, was completed that year. See id., at 3. 
The City has filed the motion presently before this Court, arguing that it is 
immune from liability based upon two provision of the Idaho Tort Claims Act (hereafter 
"ITCA"). First the City argues that it is immune from liability pursuant to I.C. § 6-
904(7). This section is referred to as the design immunity exception which allows 
immunity for governmental entities when a claim arises out of a plan or design from 
construction, when certain requirements are met. In the alternative, the City argues that 
the discretionary function immunity exception, as set forth in I.c. § 6-904(1), establishes 
immunity from the Plaintiffs' claims. The discretionary function immunity exception 
applies to governmental decisions entailing planning or policy formation. 
SUMMARY JUDGMENT STANDARD 
Summary judgment should be granted where there is no genuine issue as to any 
material fact, and the moving party is entitled to judgment as a matter of law. LR.C.P. 
56(c). In determining whether summary judgment is appropriate, the court must construe 
the pleadings, depositions, admissions, and affidavits in a light most favorable to the 
nonmoving party. Conway v. Sonntag, 141 Idaho 144, 146, 106 P.3d 470,472 (2005), 
citing Infanger v. City of Salmon, 137 Idaho 45, 44 P.3d 1100 (2002). 
When a motion for summary judgment is "supported by a particularized affidavit, 
the opposing party may not rest upon bare allegations or denials in his pleadings," but 
must set forth "specific facts" showing a genuine issue. I.R.C.P. 56(e); Verbillis v. 
Dependable Appliance Co., 107 Idaho 335, 337,689 P.2d 227,229 (Ct. App. 1984). A 
"mere scintilla" of evidence or only a "slight doubt" as to the facts is insufficient to 
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withstand summary judgment. Corbridge v. Clark Equipment Co., 112 Idaho 85, 87, 730 
P.2d 1005, 1007 (1986), citing Snake River Equip. Co. v. Christensen, 107 Idaho 541, 
691 P.2d 787 (Ct. App. 1984); see also Jenkins v. Boise Cascade COIP., 141 Idaho 233, 
238, 108 P.3d 380, 385 (2005). 
Finally, the initial burden of establishing the absence of a genuine issue of 
material fact is on the moving party, and once this burden is met, it is incumbent upon the 
non-moving party to establish an issue of fact regarding that element. Yoakum v. 
Hartford Fire Ins. Co., 129 Idaho 171,923 P.2d 416 (1996). 
ANALYSIS 
The Thompsons allege the City was negligent in the design, maintenance, or 
operation of the storm drain system, which was the proximate cause of the damage to the 
Thompsons' property following the May, 2006, storm. Complaint, at 3. While it appears 
this negligence claim is phrased in the Complaint as a single cause of action, upon close 
scrutiny it is evident that there are two causes of action against the city: fIrst, whether the 
City was negligent for the design and replacement of the storm drain system from a 
valley gutter system to a catch basin and bubble-up system; and second, whether the City 
was negligent in the maintenance or operation of the storm drain system in the years 
following installation. 
The City relies on the ITCA to argue it is immune from the Plaintiffs' claims. 
The ITCA "abrogates the doctrine of sovereign immunity and renders a governmental 
entity liable for damages arising out of its negligent acts or omissions." Lawton v. City of 
Pocatello, 126 Idaho 454,458,886 Pold 330,334 (1994). However, the statute preserves 
the historical rule of immunity in certain specifIc situations. Id. 
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The purpose of the ITCA is to provide "much needed reliefto those 
suffering injury from the negligence of government employees." The 
ITCA is to be construed liberally, consistent with its purpose, and with a 
view to "attaining substantial justice." Therefore, under the ITCA liability 
is the rule and immunity is the exception. 
Rees v. State, Dept. afHealth and Welfare, 143 Idaho 10, 19, 137 P.3d 397, 406 (2006) 
(internal citations omitted). 
The City initially pursued summary judgment on the basis that the Plaintiffs have 
but one claim of negligence against the City and that summary judgment is appropriate 
based upon the design immunity or discretionary function immunity exceptions to 
liability as set forth in the ITCA. See I.e. § 6-904(7) and (1). As stated above, the proper 
course of analysis requires consideration of two distinct claims: first, whether the City is 
immune from liability for negligence in the design and replacement of the valley gutter 
with a catch basin and bubble-up system; and, second, whether the City is immune from 
liability for the City's negligent maintenance or operation ofthe storm drainage system. 
Each claim, and whether there is an applicable statutory provision which creates 
immunity for the City, will be addressed in tum. 
1. Does an immunity exception of the ITCA apply to the claim that the City 
negligently designed and replaced the valley gutter system with a catch basin and 
bubble-up system? 
The City argues it is immune from liability for the Plaintiffs' claims because 
either the design immunity exception or the discretionary function exception of I.C. § 6-
904 are applicable to the case at hand. The City has not presented adequate facts 
necessary to support its argument for design immunity, however, the City's argument for 
discretionary function immunity is well taken on the claim that the City was negligent in 
the design and replacement of the storm drain system. Because discretionary function 
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immunity is the basis for granting summary judgment on this issue, this analysis will be 
presented first. 1 
a. The Assistant City Engineer made the decision to replace the valley gutter 
and this decision was a discretionary function which falls under the 
discretionary function immunity exception of the IT CA. 
Under the ITCA, liability is the rule, and immunity is the exception to that rule. 
In order to establish the City is immune from liability for the design and replacement of 
the gutter system at issue, the City relies on the discretionary function immunity 
exception, as set forth in I.C. § 6-904(1). The pertinent portion of this provision states: 
A governmental entity and its employees while acting within the course 
and scope oftheir employment and without malice or criminal intent shall 
not be liable for any claim which: 
1. Arises out of any act or omission of an employee of the governmental 
entity exercising ordinary care, in reliance upon or the execution or 
performance of a statutory or regulatory function, whether or not the 
statute or regulation be valid, or based upon the exercise or performance 
or the failure to exercise or perform a discretionary function or duty on the 
part of a governmental entity or employee thereof, whether or not the 
discretion be abused. 
I.e. § 6-904(1). 
"The discretionary function exception applies to governmental decisions entailing 
planning or policy formation." Dorea Enter., Inc., v. City of Blackfoot, 144 Idaho 422, 
425, 163 P.3d 211,214 (2007). A two-step process is followed to determine the 
applicability of the exception. Id. 
The first step is to examine the nature and quality of the challenged 
actions. "Routine, everyday matters not requiring evaluation of broad 
policy factors will more likely than not be 'operational.' Decisions 
involving a consideration ofthe financial, political, economic and social 
effects of a policy or plan will generally be planning and 'discretionary.'" 
1 In briefing and at argument, the City first argued immunity based upon the design immunity exception of 
the ITCA. After extensive analysis, this Court concludes the City failed to affirmatively show that the 
appropriate legislative body reviewed and approved the plans for the replacement of the gutter system. It is 
on this basis that this opinion will focus first on the discretionary function immunity exception. 
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"While greater rank or authority will most likely coincide with greater 
responsibility for planning or policy formation decisions; ... those with 
the least authority may, on occasion, make planning decisions which fall 
within the ambit of the discretionary function exception." The second step 
is to examine the underlying policies of the discretionary function, which 
are: to permit those who govern to do so without being unduly inhibited 
by the threat of liability for tortious conduct, and also, to limit judicial re-
examination of the basic policy decisions properly entrusted to other 
branches of government. 
ld. (internal citations omitted). 
This Court must fIrst consider whether the determination to replace the valley 
gutter system with a catch basin and bubble-up system was a discretionary or operational 
decision. "[T]he discretionary function exception generally includes 'determinations 
made by executives or administrators in establishing plans, specifIcations or schedules of 
operations. Where there is room for policy judgment and decision there is discretion." 
City of Lewiston v. Lindsey, 123 Idaho 851, 855, 853 P.2d 596,600 (Ct. App. 1993). In 
the case at hand, the decision to change the storm drain system was one which involved 
establishing a plan. See Affidavit of John Watson, Exhibit A. According to Mr. Watson, 
"As part ofthe Street Maintenance Project, I designed a plan for removing a three foot 
wide valley gutter which crossed Idaho Street at the intersections ofIdaho Street and 21 st 
Street in Lewiston, Idaho. The valley gutter was being replaced, among other reasons, 
because it was causing traffic problems." ld. at 2. Nothing in the record suggests the 
implementation of the Street Maintenance Project was an operational, or everyday 
function, therefore, the fIrst prong of discretionary function immunity is met. 
Next, the underlying policies of discretionary function immunity must be 
examined. "These policies ... are to permit those who govern to do so without being 
inhibited by the threat of liability for tortious conduct and to limit judicial re-examination 
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of policy decisions entrusted to other branches of government." Dorea Enter., Inc., 114 
Idaho at 426, 163 P .3d at 215. Finding that the plan to replace the valley gutter with a 
bubble-up and catch basin system is a discretionary function would reinforce the policy 
of limiting judicial re-examination of policy decisions entrusted to other branches of 
government. Further, finding that the actions of the Assistant City Engineer fell under 
the discretionary function immunity exception also promotes the policy of permitting 
those who govern to do so without being inhibited by the threat of liability for tortious 
conduct. Therefore, the second requirement of establishing the discretionary function 
exception has been met. 
The City, through the actions of the Assistant City Engineer, created a 
plan which included the replacement of the valley gutter with a bubble-up and catch basin 
system, and the City, through the act of granting the contract to Poe Asphalt for the 
completion ofthe 2003 Street Maintenance Project, implemented this plan. This 
implementation falls squarely within the discretionary function of the City and its 
officials. Therefore, summary judgment is granted in favor of the City on the Plaintiffs' 
claim that the City acted negligently in the design and replacement of the valley gutter 
system with the catch basin and bubble-up system. 
b. The design immunity exception is not applicable because the City did not 
affirmatively set forth facts which established that the appropriate 
legislative body approved the plan for replacing the gutter system. 
The rTCA also sets forth immunity for a governmental entity if a claim arises out 
of a plan or design for the construction or improvement to roadways or other public 
property, if certain requirements are met. This provision is set forth in IC. § 6-904(7).2 
2 A governmental entity and its employees while acting within the course and scope of their 
employment and without malice or criminal intent shall not be liable for any claim which: 
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Although the City need not rely on this provision for immunity from the claim for 
negligence based upon the design and replacement of the gutter system, this Court finds it 
useful to set forth the reasons why immunity has not been established based upon this 
provision of the ITeA. 
In order to establish immunity, the City is "required to establish (1) the existence 
of a plan or design that was (2) either prepared in substantial conformance with existing 
engineering or design standards or approved in advance of construction by the legislative 
or administrative authority." Lawton v. City of Pocatello, 126 Idaho 454, 459, 886 P.2d 
330,335 (l994)(emphasis in original).3 Upon review of the record, it is clear that a plan 
to change the gutter system was created and approved by the Assistant City Engineer. 
Affidavit of John Watson, Exhibit A. 4 Therefore, the first requirement to establish the 
design immunity exception has been met. 
7. Arises out ofa plan or design for construction or improvement to the highways, roads, 
streets, bridges, or other public property where such plan or design is prepared in 
substantial conformance with engineering or design standards in effect at the time of 
preparation of the plan or design or approved in advance ofthe construction by the 
legislative body of the governmental entity or by some other body or administrative 
agency, exercising discretion by authority to give such approval. 
I.e. § 6-904(7). 
3 I.e. § 6-904(7) was amended in 1988. Prior to the amendment, this provision, which was then numbered 
subsection (8), required three elements be met in order to gain immunity. Lawton, 126 Idaho at 459,886 
P.2d at 335. "[T]he claim must have arisen from (1) a plan or design for construction or improvement; (2) 
prepared in substantial conformance with existing engineering or design standards; and (3) approved in 
advance ofthe construction by the legislative body exercising discretion to give authority for such 
approval." Id., citing Burgess v. Salmon River Canal Co., 119 Idaho 299, 307,805 P.2d 1223,1231 (1991). 
Following the amendment, one less requirement is necessary for the governmental entity to gain immunity. 
4 The gutter replacement plan is located within the Contract Plans for the 2003 Street Maintenance Project. 
Id., Exhibit A. Specifically, a computerized sketch of21 sl Street and Idaho Street is drawn, with a circle at 
the intersection stating "SEE STORM SEVIER DETAIL ON SHEET 9." See Id., page CL 572. The 
storm sewer detail which provides more information regarding the removal of the catch basin and valley 
gutter and installation of sewer pipes and catch basins (the catch basin and bubble up system) is also 
located within the Contract Plans for the 2003 Street Maintenance Project. See Id, page CL 574. There is 
no question of fact that a plan was in place prior to the installation of the catch basin bubble-up drain 
system. 
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Next, the City must establish that the plan in question was either prepared in 
substantial conformance with engineering or design standards or approved in advance of 
construction by the legislative or administrative authority. Lawton, 126 Idaho at 459, 886 
P.2d at 335.5 The Plaintiffs argue that the City Council, as the appropriate legislative 
body, never granted approval of the plan for the change to the storm drain system, prior 
to the installation of the bubble-up and catch basin system. See Plaintiff's Response to 
Defendant's Motion for Summary Judgment, at 5-6. The Plaintiffs concede that the City 
did consider bid proposals for the 2003 Street Maintenance Project, but that this evidence 
alone is not proof that the City Council approved the storm drain modification plan. 
The Plaintiffs rely on Morgan v. State, Dept. of Public Works, 124 Idaho 658, 
664, 862 P.2d 1080, 1086 (1993), in support of their argument.6 In Morgan, the State 
failed to present evidence that the modification design was approved by the appropriate 
legislative body in advance of construction, therefore, the design immunity instruction 
was not given. ld. 
5 While it is clear that the Contract Plans for the 2003 Street Maintenance Project were stamped by a 
professional engineer, the City has not made the argument that the plan was prepared in conformance with 
engineering or design standards, therefore, in order to meet the requirements ofI.C. § 6-904(7), the City 
must show that the plan was approved in advance of construction by the legislative or administrative 
authority. See I.e. § 6-904(7). The record before the Court establishes that the plan in question was 
approved by the Assistant City Engineer on May 7, 2003. See Affidavit of John Watson, Exhibit A 
(professional engineer stamp for John Watson, dated 5/7/03, stamped on each page of the Contract Plans 
for the 2003 Street Maintenance Project). The Plaintiffs have not raised a question of fact as to whether the 
plan was created in advance of construction. The issue which remains is whether the plan was approved in 
advance by the legislative body which had authority to approve the plan. 
6 In Morgan, the Idaho Supreme Court upheld the district court's refusal to instruct the jury on the design 
immunity defense. In Morgan, the plaintiff, a blind gentleman, fell from a loading dock while unloading 
merchandise for the commissary at a state office building. Id. at 660,862 P.2d at 1082. One ofthe sides of 
the loading dock had a wall with an opening which allowed persons to access the loading dock and freight 
elevator from an adjoining parking lot, and it was through this opening that the Plaintiff fell. Id. At trial, 
the State asked for a design immunity instruction because they argued the opening in the wall was part of a 
1984 modification plan. Id. at 664, 862 P .2d at 1086. The State supported its argument with various 
testimony about the 1984 modification plan, but no witness "testified that the design of the 1984 
modification was approved in advance by officials of [the division of public works]." Id. "There was no 
evidence that [the Chief of the Bureau Building Services] or anyone else did in fact review and approve a 
design of the modification prior to construction." Id. 
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Here, the City has also failed to make the same connection. The City has shown 
that there was a plan for the replacement of the drainage system, but not that this plan 
was approved by the City Council. The City relied upon an affidavit from the City Clerk 
and an affidavit from the Assistant City Engineer to show that the plan was approved in 
advance. See Affidavit of Kari Kuchmak in Support of Defendant's Motion for Summary 
Judgment; see Also Affidavit of John Watson. However, a careful review of each 
affidavit establishes only that the City reviewed bids for the 2003 Street Maintenance 
Project. Neither affidavit affirmatively sets forth that the City Council reviewed the plan 
created by Assistant City Engineer John Watson. Id. The Plaintiffs are correct in their 
assertion that the bid documents presented to the City Council do not, standing alone, set 
forth the plan for the replacement of the gutter system. Therefore, the design immunity 
exception has not been established in the case at hand. However, as discussed above, 
discretionary function immunity does apply, therefore summary judgment is 
appropriately granted on the issue of whether the City was negligent in the design and 
replacement of the gutter system in question. 
2. There are questions of fact regarding whether the City is immune from liability 
for the negligent maintenance or operation of the catch basin and bubble-up gutter 
system. 
The second aspect of the Plaintiffs' claim of negligence is based upon the 
maintenance or operation of the storm drainage system. See Complaint, at 3. The 
question of whether the storm drainage system was negligently maintained and operated, 
causing flooding as a result of the May, 2006, storm, is a separate issue from whether the 
City is liable for the negligent design and replacement of the gutter system. 
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The Plaintiffs claim the City failed to keep the storm sewer system at the Idaho 
Street intersection clean, which contributed to the flooding that damaged the Plaintiffs' 
property. See Plaintiffs' Response to Defendant's Motionfor Summmy Judgment, at 12. 
This claim is supported by the Affidavit of Roger Tutty, which states in pertinent part; 
I also have researched the City of Lewiston maintenance records 
concerning the City's maintenance of the storm sewer system in the 
vicinity ofthe intersection ofIdaho and 21 st Street. I find no evidence that 
the City maintenance crews ever flushed out the underground water pipe 
crossing Idaho Street. I find that this failure to flush out the underground 
pipe in all likelihood contributed to the flooding ofthe Thompson's Auto 
Sales car lot because the pipe itself would have had a tendency to fill up 
with silt and debris over time, particularly during light rain storms or light 
water flows coming down the surface gutter on the west side of 21 st Street 
to the catch basin on the southwest comer of the intersection ofIdaho 
Street and 21 5t Street. A build-up of silt and debris in the pipe would 
result in decreased flows in the pipe, particularly in the early moments of a 
weather event such as the May 19,2006 rainstorm. 
Affidavit of Roger Tutty, at 4. 
The City argues that discretionary function immunity, as discussed above, should 
also apply to the maintenance ofthe storm sewer system, however, the City has not 
provided any evidence regarding the maintenance ofthe storm sewer system in 
conjunction with the events which led to the damage to the Thompsons' property. There 
is nothing in the record which sets forth any policies by the City regarding maintenance, 
or testimony from city employees as to how the storm gutter system is maintained.? 
Therefore, the City has not shown it is immune as a result of a discretionary decision 
made by a City employee. 
7 At argument, the City referred to excerpts from a rough draft ofthe transcript of the Deposition of Roger 
Tutty that was taken on January 16,2008. The City argued that Mr. Tutty, as an expert, could not set forth 
standards which the City should have followed regarding maintenance, therefore, his testimony did not 
establish that the City was negligent. Regardless, the City has provided no facts whatsoever regarding the 
maintenance of the storm gutter system in Lewiston, therefore, based upon the record before this Court, the 
Plaintiffs have adequately raised a question of fact as to whether the system was negligently maintained. 
MEMORANDUM OPIN10N AND ORDER 12 
ON MOnON FOR SlJMMARY JUDGMENT 
Iii 
The City relies on Dorea Enter., Inc., v. City of Blackfoot for the proposition that 
decisions regarding maintenance of sewer lines are immune from liability under the 
discretionary immunity exception of the ITCA. The City properly argues that the Dorea 
Court found that the decision made by the department supervisor for the City of 
Blackfoot's sewage treatment plant to flush sewer lines annually was a planning decision 
which was immune from liability under the ITCA's discretionary function immunity 
clause. 144 Idaho 422,426,163 PJd 211,215 (2007). The holding in Dorea, however, 
is dependent upon the facts of that case, and a blanket assertion cannot be made that all 
decisions made be governmental employees with regard to sewer systems are 
discretionary, as opposed to operational, decisions. 
The facts in Dorea are clearly distinguishable from the facts in the case at hand. 
In Dorea, the department supervisor for the City of Blackfoot's sewage treatment plant 
(J eff Guthrie) testified specifically to the considerations he made before electing to flush 
the sewer lines once a year. "Specifically, Guthrie considered 'money, budgets, the 
amount of people that [they] had, [specifically,] the amount of educated people.' Guthrie 
testified that he would have preferred to flush the line quarterly, but he simply didn't 
have the manpower and budget to do it." Id. (modifications in original). 
It is feasible that the City of Lewiston, in the case at hand, may have a 
maintenance plan and schedule which applies to the maintenance of this storm drain 
system, and it is possible that decisions made regarding the maintenance ofthis system 
may fall under the discretionary immunity exception. However, there is no evidence in 
the record before this Court which supports this conclusion. The Dorea Court relied on a 
very clear record of policy decisions when it determined that Guthrie's decisions fell 
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under the discretionary function immunity exception. In doing so, the Court made a 
careful determination of the reasons why Guthrie's decisions were indeed discretionary 
decisions rather than "daily, routine decisions[ sJ not involving the consideration of policy 
factors," which are operational decisions. Dorea Enter., Inc., 144 Idaho at 425, 163 P.3d 
at 214. 
It is also possible that decisions regarding the maintenance of the gutter system at 
issue in the case at hand were simply operational decisions, and if so, then "the City 
would be subject to liability if it failed to exercise ordinary care." Id., see also Jones v. 
City of St. Maries, 111 Idaho 733, 736, 727 P.2d 1161,1164 (1986). The record 
currently before this Court leaves this question open, thus this Court cannot fmd that the 
discretionary immunity exception is applicable regarding the maintenance and operation 
of the storm drain system in question. Reviewing the facts in a manner most favorable to 
the non-moving party, the Thompsons, the City's motion for summary judgment 
regarding negligent maintenance or operation of the storm drain system must be denied. 
CONCLUSION 
The Plaintiffs have alleged the City was negligent in the maintenance, design, or 
operation of the storm drain system located at the intersection of Idaho Street and 21 st 
Street, which lead to damage of the Plaintiffs' property following a substantial rain storm 
on May 19,2006. The City argues it is immune from liability pursuant to the ITCA, 
specifically, under the design immunity or discretionary function immunity exceptions as 
set forth in I.C. § 6-904(7) and (1). In order to determine whether an immunity exception 
applies, it is necessary analyze two separate and distinct claims: a claim for negligent 
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design of the storm drain system, and a claim for negligent maintenance or operation of 
the storm drain system. 
The decision to replace the storm drain system with a catch basin and bubble-up 
system, and the plan which implemented this change fall under the discretionary function 
immunity exception. There is no factual dispute that the City's plan and implementation 
of the replacement of the gutter system at the Idaho Street intersection were discretionary 
decisions, and therefore fall under the ambit of the discretionary function immunity 
exception of the IICA. 
There are questions of fact regarding whether the City is immune from liability 
for the negligent maintenance or operation ofthe storm drain system. Absent from the 
record are facts which describe how the City maintained and operated the gutter system 
in question, therefore this COUli is unable to determine whether the City is immune from 
liability, pursuant to the IICA, on this claim. 
In conclusion, the City's motion for summary judgment is granted on the 
Plaintiffs' claim that the City was negligent in the design and replacement of the storm 
gutter system. The City's motion for summary judgment is denied on the Plaintiffs' 
claim that the City negligently maintained or operated the storm system. 
MEMORANDUM OPINlON AND ORDER 
ON MOTION FOR SUMMARY JUDGMENT 
15 
ORDER 
The Defendant City of Lewiston's Motion for Summary Judgment is hereby 
GRANTED in part and DE1\TJED in part, consistent with the foregoing opinion. 
IT IS SO ORDERED. 
Dated this .J.. 0 ~ay of March 2008. 
~o 
CARL B. KERRlCK - District Judge 
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ISB # 1563 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, 
individually, and THOMPSON'S AUTO 
SALES, INC., an Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political 
subdivision in the State of Idaho, 
Defendant. 
) 
) Case No. CV 07-00200 
) 
) PLAINTIFFS' MOTION FOR 
) RECONSIDERATION 
) 
) 
) 
) 
) 
) 
) 
) 
) 
-------------) 
COME NOW the plaintiffs, Tim K. Thompson, Janet M. Thompson, and Thompson's 
Auto Sales, Inc., (hereinafter "the Thompsons"), by and through their attorney of record, 
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If 
Theodore O. Creason of Creason, Moore & Dokken, PLLC, and hereby submit their Motion for 
Reconsideration of the Court's Memorandum Opinion and Order on Motion for Summary 
Judgment dated March 20, 2008, as follows: 
LR.C.P. I I (a)(2)(B) reads as follows: 
Motion for Reconsideration. A motion for reconsideration of any interlocutory 
orders of the trial court may be made at any time before the entry of final 
judgment but not later than fourteen (14) days after the entry of the final 
judgment. A motion for reconsideration of any order of the trial court made after 
entry of final judgment may be filed within fourteen (14) days from the entry of 
such order; provided, there shall be no motion for reconsideration of an order of 
the trial court entered on any motion filed under Rules 50(a), 52(b), 55(c), 59(a), 
59(e), 59.1, 60(a), or 60(b). 
The Thompsons request reconsideration of the Court's decision granting partial summary 
judgment in favor of the City that it is immune from liability under the discretionary immunity 
provision of Idaho Code § 6-904( 1) on the claim that the City acted negligently in the design and 
replacement of a valley gutter system with a bubble-up system at the intersection of Idaho Street 
and 21 st Street in Lewiston, Idaho. The partiCUlar basis for the Motion for Reconsideration is 
that the City has not met its burden of proving that the Assistant City Engineer, John Watson, 
had the discretionary authority to decide to replace the valley gutter with the bubble-up system. 
The Court concluded "the actions of the Assistant City Engineer fell under the 
discretionary function immunity exception [which] promotes the policy of permitting those who 
govern to do so without being inhibited by the threat of liability for tortious conduct." (Memo. 
and Order on MSJ, p. 8.) The Court further found "[tJhe City, though the actions of the Assistant 
City Engineer, created a plan which included the replacement of the valley gutter with a 
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Creason, Moore & Dokken, PLLC 
P.O. Drawer 835, Lewiston, ID 83501 
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bubble-up and catch basin system, and the City, through the act of granting the contract to Poe 
Asphalt for the completion of the 2003 Street Maintenance Project, implemented this plan." Id. 
The issue that the Thompsons request the Court to re-examine is whether the City has provided 
facts to support a conclusion that there is no genuine issue of material fact that Assistant City 
Engineer, John Watson, had discretionary authority to make such a decision. 
A governmental entity and its employees while acting within the course 
and scope of their employment and without malice or criminal intent shall not be 
liable for any claim which: 
1. Arises out of any act or omISSIOn of an employee of the 
governmental entity exercising ordinary care, in reliance upon or the execution or 
performance of a statutory or regulatory function, whether or not the statute or 
regulation be valid, or based upon the exercise or performance or the failure to 
exercise or perform a discretionary function or duty on the part of a governmental 
entity or employee thereof, whether or not the discretion be abused. 
Idaho Code § 6-904. "[T]he discretionary function exception generally includes 'determinations 
made by executives or administrators in establishing plans, specifications or schedules of 
operations.'" City 0/ Lewiston v. Lindsey, 123 Idaho 852, 855, 853 P.2d 596, 600 (Ct. App. 
1993) (quotingSterlingv. Bloom, 111 Idaho 211, 228-29, 723 P.2d 755,772-73 (1986». "While 
greater rank or authority will most likely coincide with greater responsibility for planning or 
policy formation decisions; ... those with the least authority may, on occasion, make planning 
decisions which fall within the ambit of the discretionary function exception." Dorea Enter. v. 
City o/Blackfoot, 144 Idaho 422, __ ,163 P.3d 211,214 (2007). 
In a summary judgment proceeding, the facts are to be liberally construed in favor of the 
nonmoving party. Smith v. Idaho State Univ. Fed. Credit Union, 103 Idaho 245, 247, 646 P.2d 
1016, 1018 (Ct. App. 1982) (citing Huyck v. Hecla Mining Co., 101 Idaho 299, 300, 612 P.2d 
142, 143 (1980». If reasonable persons "could reach different findings or draw conflicting 
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inferences from the evidence, the motion should be denied." Rausch v. Pocatello Lumber Co., 
Inc., 135 Idaho 80, 83, 14 P.3d 1074, 1077 (Ct. App. 2000) (citing Farm Credit Bank of Spokane 
v. Stevenson, 125 Idaho 270, 272, 869 P.2d 1365, 1367 (1994». The initial burden of 
establishing the absence of a genuine issue of material fact is on the moving party. Yoakum v. 
Hartford Fire Ins. Co., 129 Idaho 171, 175,923 P.2d 416, 420 (1966). After reviewing the 
City's affidavits in support of their Motion for Summary Judgment, the Thompsons can find no 
facts established by affidavit that would support the proposition that the Assistant City Engineer 
had discretionary authority to make the decision to replace the valley gutter with a bubble-up 
system. 
The Affidavit of John Watson states that he is an Assistant City Engineer for the City of 
Lewiston and that he was involved in the 2003 Street Maintenance Project and "prepared the 
plans necessary to complete the Street Maintenance Project." (See Aff. of Watson, ~ 3.) He 
further affirms that he "designed a plan for removing a three foot wide valley gutter which 
crossed Idaho Street at the intersections ofIdaho Street and 21 st Street in Lewiston, Idaho." (See 
Aff. of Watson, ~ 4.) He further states that "[t]he valley gutter was being replaced, among other 
reasons, because it was causing traffic problems. Cars had to slow down as they turned onto 
Idaho Street to avoid striking the pavement due to the extreme dip of the valley gutter." Id. 
Mr. Watson no where states that he had the authority to make the decision to replace the valley 
gutter \vith a bubble-up system, only that he was the one who prepared the plans. 
Mr. Watson goes on to state that he reviewed bid proposals from the contractors and 
prepared a memorandum to the Purchasing Division of the City of Lewiston. (See Aff. of 
Watson, ~ 6.) Mr. Watson then sent this memorandum to Dale Bloom, a purchasing agent for the 
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City of Lewiston, and later the City sent notice to Poe Asphalt & Paving that they had been 
awarded the contract on the project. (See Aff. of Watson, ~, 8 & 9.) Finally, Mr. Watson states 
that "the City sent a notice to Poe Asphalt & Paving that they were to proceed on the Street 
Maintenance Project." (See Aff. of Watson, , 10.) Far from indicating that Mr. Watson had 
discretionary authority to decide to replace the valley gutter with the bubble-up system, his 
affidavit testimony indicates that it was some other official who was required to make that 
determination. In fact, Mr. Watson testified that he was directed to design the bubble-up system 
and eliminate the valley gutter, but he cannot remember who it was who directed him to do it. 
(See Aff. of Creason, , 2, Exh. 1, p. 28,11. 14-25; p. 29,11. 1-25 & p. 30,11. 1-5.) Likewise, the 
City insists in its submittals in support of summary judgment that it was the City Council that 
made the discretionary decision to replace the valley gutter. 
The City argues at page 11 of its Memorandum in Support of Motion for Summary 
Judgment that "[t]he installation of the bubble-up system was not merely an every day, 
operational decision. It required months of planning, preparation of designs by City of Lewiston 
Engineers, and approval by the City Council." Although there is nothing in the affidavits 
submitted by the City that other engineers were involved other than John Watson, the 
Thompsons agree that approval by the City Council would be required. Again, 
In this case, it was a decision when/whether to install a bubble-up system under 
the intersection of 21 5t Street and Idaho Street in Lewiston, Idaho. That decision 
was made and approved by the City Council as part of the 2003 Street 
Maintenance Project. Obviously, the City Council could have rejected all or parts 
of the project. However, instead, the City Council approved the project, including 
that portion ofthe project which included the replacement of the valley gutter and 
the installation of the bubble-up system. The resulting conclusion is that 
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Defendant City's decision was not a "routine, everyday matter not requiring 
evaluation of broad policy factors." 
(See Defendant's Reply in Support of MSJ, p. 9.) However, the Court in its ruling on summary 
judgment found that the City did not establish it was entitled to design immunity specifically 
because H[n]either affidavit affirmatively sets forth that the City Council reviewed the plan 
created by Assistant City Engineer John Watson." (See Memo. and Order on MSJ, p. 11.) The 
Thompsons admit that the City granted the contract to Poe Asphalt for the completion of the 
2003 Street Maintenance Project, but the Thompsons contend that this does not establish an 
absence of a genuine issue of material fact as to whether the requisite city official reviewed 
Mr. Watson's plan and exercised discretion approving the replacement of the valley gutter with 
the bubble-up system. 
The Thompsons in their Response to Defendant's Motion for Summary Judgment argued 
that the City was not entitled to discretionary immunity because there was no evidence that the 
City Council made a policy decision to replace the valley gutter with the bubble-up system. 
(See Plaintiffs' Response to MSJ, p. 10.) There are no facts set forth in the City's affidavits that 
Assistant City Engineer John Watson had discretionary authority to make such a decision apart 
from the City Council. It is the City's burden to establish the absence of a genuine issue of 
material fact as to Mr. Watson's authority. It is the Thompsons' belief that the City cannot 
demonstrate that an Assistant City Engineer has the discretionary authority to make the decision 
to change the design of a municipal storm sewer system. 
The Affidavit of Bud R. VanStone, Public Works Director for the City of Lewiston from 
1989 through 1999, states that during his tenure, an Assistant City Engineer would not have the 
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discretionary authority to install or remove functioning portions of city infrastructure, which 
would have required the approval of the Public Works Director, the City Manager, and perhaps 
the City Council depending upon the situation. (See Aff. of Van Stone, ~~ 1, 6, 7 & 8.) 
Furthermore, Mr. VanStone was the Public Works Director who made the decision to install the 
surface gutter at the intersection of Idaho Street and 21 st Street after consulting with the City 
Manager. (See Aff. of Van Stone, ~~ 2 & 3.) After obtaining the requisite approval, the Idaho 
Transportation Department installed the valley gutter, which alleviated the flooding incidents 
that were reported at the property now owed by Thompson's Auto Sales. (See Aff. of Van Stone, 
~~ 4 & 5.) Further evidence that an Assistant City Engineer does not have discretionary 
authority to decide to remove or install part of the city storm sewer infrastructure comes from 
those portions of Mr. Watson's deposition transcript where he shows no appreciation that he was 
making a discretionary decision between addressing the road condition and diminishing the 
capacity of the storm sewer. 
Mr. Watson testified that he believed the bubble-up system would carry the same volume 
of water as the valley gutter. (See Aff. of Creason, ~ 2, Exh. 1, p. 27,11.14-23.) Even the former 
Public Works Director recognized this type of system would not work to carry the necessary 
capacity of storm water at the intersection. (See Aff. of Van Stone, ~ 3.) This is the same 
conclusion that the Thompsons' expert engineer, Roger Tutty, came to. (See Aff. of Roger Tutty 
filed January 22, 2008.) Mr. Watson at the time he designed the bubble-up system did not know 
who had designed the valley gutter, had not looked at the plans and specifications of the valley 
gutter system, and does not recall talking to anyone in the engineering staff that was aware of the 
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history of the valley gutter system. (See Aff. of Creason, ~ 2, Exh. 1, p. 30, 11. 3-16.) 
Mr. Watson has no recollection of whether any calculations were done to determine the 
functional capacity of the bubble-up system versus the valley gutter. (See Aff. of Creason, ~ 2, 
Exh. 1, p. 25, 1. 25; p. 26. 11. 1-25 & p. 27, 11. 1-3.) There is no indication that Mr. Watson 
perceived he was making a discretionary decision between reducing the capacity of the existing 
storm water system in order to address the traffic problems at the intersection. The Thompsons 
contend that Mr. Watson was not making a discretionary decision because he did not have the 
authority to make such a decision. 
The Thompsons request that summary judgment be denied on the issue of discretionary 
immunity because the City has not met its burden that the Assistant City Engineer had the 
requisite authority to make the decision. 
CONCLUSION 
The Thompsons request that the Court re-examine the evidence presented by the City for 
the proposition that the Assistant City Engineer, Mr. Watson, had the discretionary authority to 
change the valley gutter v.rith the bubble-up system. The Thompsons respectfully contend that 
the City has not met its burden in establishing that no genuine issue of material fact exists on this 
issue. The Thompsons request that the Court grant their Motion for Reconsideration and deny 
entry of partial summary judgment for the City on the issue of discretionary immunity. 
PLAINTIFFS' MOTION FOR 
RECONSIDERATION - Page 8 
todthompson _auto/pleading/reconsideration 
Creason, Moore & Dokken, PLLC 
P.O. Drawer 835, Lewiston, ID 83501 
(208) 743-1516; Fax: (208) 746-2231 
/51 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, 
individually, and THOMPSON'S AUTO 
SALES, INC., an Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political 
subdivision in the State of Idaho, 
Defendant. 
) 
) Case No. CV 07-00200 
) 
) AFFIDAVIT OF THEODORE O. 
) CREASON RE: PLAINTIFFS' 
) MOTIONFOR 
) RECONSIDERATION 
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) 
----------------------------) 
STATE OF IDAHO ) 
: ss. 
County of Nez Perce ) 
Theodore O. Creason, being first duly sworn, deposes and says: 
1. I am the attorney of record for plaintiffs, Tim K. Thompson and Janet M. 
Thompson, husband and wife, individually, and Thompson's Auto Sales, Inc., and Idaho 
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corporation, in the above matter, and as such, have personal knowledge of the matters contained 
herein, unless otherwise specified. 
2. Attached hereto as Exhibit 1, is a true and correct copy of the relevant portions of 
the deposition testimony of John Watson taken on January 15,2008. 
DATED this 3' dday of April, 2008. 
SUBSCRIBED AND SWORN to before me this y r 1ctay of April, 2008. 
(SEAL) 
Notary Public in and for said State, 
Residing at or employed in Lewiston. 
My Commission Expires: (1 ,lIe; /1/) 
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1 file in order to detennine whether or not calculations 
2 were done to determine the functional capacity of the 
3 pipe that -- or on your design? 
-- 4 A. No. I have not reviewed any of the Citis 
5 files. 
6 Q. No. I mean you files. 
7 MR. HANSEN: Your personal files. 
8 A. I do nothave any personal files other than the 
9 contract plan and specifications. 
10 Q. (BYMR. CREASON) Okay. So, you can say with 
11 certain degree of confidence that your file doesn1t 
12 contain any information that would indicate to you who, 
13 if anybody, did an analysis to determine the functional 
14 capacity of the pipe that was going to be used to 
15 replace the valley gutter? 
16 A. My personal file contained only the plans and 
17 specifications and nothing else. 
18 Q. SO -- and you haven1t looked at the Citis 
19 files, so you don1t know for sure whether the Citis, . 
. 20 files would reflect that you or someone else did an 
21 analysis of the functional capacity of this -- this pipe 
22 to carry the stonnwater from the south side of Idaho 
23 Street over to the bubble up on the north side, correct? 
24 A. Correct. I have not looked at those .. 
25 O. Okay. Typically would you have required you or 
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1 somebody else t6 nlake that analysis calculation before 
2 you put your engineering stamp on those plans? . 
3 A. Yes. 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 Q. Now,do you -- do you have an opinion as t6 
15 what the functional capacity of that pipe you designed 
16 there would beto carry water -storm-drain water from 
17 the south side of Idaho Street over to the bubble up on 
18 the north side? 
19 A. Yes. 
20 Q. And what is it? , 
21 A. My opinion is that it is capable of handling 
22 . the same runoff, the same flow that the valley gutter 
23 has the capacity to contain. 
24 
25 
=-
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:;"; 12 
13 
14 Q. Okay. In making your design of the undergroun :i 
15 . pipeto replace the valley-gutter system, did you take i·) 
:::., 
16 into consideration the -- the reasons for altering this j: 
17 to replace the valley-gutter system with a bubble-up ~, i ~ io~~~' yO:::~~~r~t something that was dictated to I 
20 A. I guess I dontt understand what.. .. 
21 Q. Was part of your responsibility to -- to 
22 satisfy a certain, that is, to -- well, I willjust ask 
23 it this way, did you design this bubble-up system in 
24 response to direct instructions, which consisted of 
25 somebody coming into your office and saying, Letts 
-+-~~~=-:=~== __ ----------------l._11 
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1 replace that valley gutter with a bubble-up system, or 
2 were you satisfying a particular assignment to 
,., 
accomplish a particular change in configuration of the .J 
II 4 street out there? Do you understand? 
5 . A. Yeah. It was initiated, like I said, by a !~ 6 request of whomever it was, I donlt remember, to i 
7 eliminate the valley gutter. . 
8 Q. Okay. -
9 A. To reduce that safety problem there. 
10 Q. Now, did somebody tell you it was to reduce a 
11 safety problem? 
12 A. Yes. 
13 Q. And who Was that? 
14 A. I donlt recall. It was probably the same 
15 ·conversation as when we discussed --
16 Q. All right. 
17 A.· -- removing it. 
18 Q. Did you make any evaluation of the safety 
, 19 features or lack of safety features of a valley gutter 
j 20 versus a bubble-up system? : 
21 A. Yes. 
22 Q. You did? : 
23 A. Well, as far as a visual look, you could see 
24 the Oil.ds across the asphalt right next to it. tSIDAV~ ~1&~8ft: yeM~JJrfS' TION R ON /~S 
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1 
2 
A. Yes. And I have driven that when it was there. 
I remember that area. 
Q. Didyou document any -- any property damage or-
"-- 4 safety events relative to the valley gutter? 
5 A. Not that I recalL 
6 Q. Do you-- do you know who designed the 
7 vaI1ey:-guttersystem? 
8 A. No. 
9 Q. Did you look at the plans and specifications of 
10 the valley-gutter system prior to designing the 
11 " bubble-up system? 
12 A. No. 
13 Q." Did you talk to anyone in the engineering staff 
14 that was aware of the history of the valley-gutter 
15 _system? _ 
16 A. Not that I can recaIL 
17 
18 
19 
20 
21" 
22 
23 
24 
25 
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14 
15 I hereby certifY that this is a true and 
correct copy of my testimony, together with any changes 
16 I have made on this and any subsequent pages attached 
hereto: 
17 
Dated this day of , 
18 2008. 
19 
20 JOHN ROBERT WATSON, DEPONENT 
21 Sworn and Subscribed before me this 
day of ,2008. 
22 
23 
24 NOTARY PUBLIC FOR the STATE OF IDAHO 
Residing in , Idaho 
25 My Commission Expires: 
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CERTIFICATE 
'_. 
STATE OF IDAHO ) 
) SS. 
3 County of Nez Perce ) 
4 
I, GLORIA J. McDOUGALL, CSR., RPR., CP, 
5 Freelance Court Reporter and Notary Public for the 
States ofldaho, Idaho CSR No. 234; Waslriogton, 
6 Waslriogton CSR No. MC-DO-UG-J5 J 607; and Oregon, residing 
in Lewiston, Idaho, do hereby certify; 
7 
8 That I was duly authorized to and did report 
the deposition of JOHN ROBERT WATSON in the 
9 above-entitled cause; 
10 
That the reading and signiog of the 
11 deposition by the mmess have been expressly reserved. 
12 
That the foregoing pages of this deposition 
13 constitute a true and accurate transcript of my 
stenotype notes of the testimony of said witness. 
J4 
15 I further certify that I am not an attorney 
nor counsel of any of the parties~ nor a relative or 
J6 employee of any attorney or counsel connected with the 
action, nor financially interested in the action. 
17 
18 IN WITNESS "''HEREOF, 1 have hereunto set my 
hand and seal on this day of 2008. 
19 
20 
21 
22 -
GLORIA 1. McDOUGALL, CSR., RPR., CP 
23 Freelance Court Reporter 
Notary Public, States ofldaho 
24 Washington and Oregon 
Residing in Lewiston, Idaho 
25 My Commissions Expire: 10/06109, 
JOIOII07, and 05/31/04 
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CREASON, MOORE & DOKKEN, PLLC 
1219 Idaho Street 
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Lewiston, ID 83501 
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Attorneys for Plaintiffs 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, 
individually, and THOMPSON'S AUTO 
SALES, INC., an Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political 
subdivision in the State ofIdaho, 
Defendant. 
) 
) Case No. CV 07-00200 
) 
) AFFIDAVIT OF BUD R. 
) VANSTONE 
) 
) 
) 
) 
) 
) 
) 
) 
) 
----------------------------) 
STATE OF IDAHO ) 
: ss. 
County of Nez Perce ) 
Bud R. VanStone, being first duly sworn, deposes and says: 
1. I was the Public Works Director for the City of Lewiston from 1989 through 
1999. 
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2. During the ten years that I acted as Public Works Director I became aware of a 
problem managing storm run-off along the west side of 21 5t Street where it intersects with Idaho 
Street. In particular, during heavy rain storms in the area and to the south a substantial volume 
of water would collect along the west side surface gutter until it got to the southwest comer of 
the intersection of Idaho and 21 st Street. At that point the water would flow to the northwest 
across Idaho Street and flood across the commercial property located at 306 21 st Street. 
3. Due to the frequency of the flooding, I determined it was necessary to install a 
swale or smface gutter across Idaho Street in order to keep the water channeled across Idaho 
Street and to avoid flooding the properties to the northwest. After identifying this problem and 
the potential solution I consulted with the City Manager, Jan Vassar, and obtained approval for 
the installation of a valley gutter or swale. At that time I determined that an underground pipe 
system was not practical since a slope of the west side gutter of 21 st Street up gradient of the 
intersection was so steep that it would be difficult to get water from the smface gutter 
underground into a pipe. 
4. After obtaining approval for the valley gutter from the City Manager, I 
approached the Idaho Transportation Department to determine if they would install a standard 
valley gutter as a part of the G Street intersection improvement project plan for channeling storm 
water across Idaho Street at the intersection with 21 st Street. 
5. After the installation of the swale or valley gutter by the Idaho Transportation 
Department there were no further flooding incidents were reported at the commercial property 
which is now occupied by Thompson's Auto Sales. (At the time I was Public Works Director 
was in the hands of the previous owner of the property). 
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6. As Public Works Director for the City of Lewiston between 1989 and 1999, I was 
familiar with the extent of discretionary authority of the City Engineering Department and the 
discretionary authority of the Public Works Director, as well as the discretionary authority of the 
City Manager as it dealt with matters under the direction of the Public Works Director. 
7. During my tenure as Public Works Director, neither the City Engineer nor the 
Assistant City Engineer had discretionary authority to install or remove functioning portions of 
City infrastructure. Any decision to remove, install or substantially modify a functioning section 
of the City's storm drain system could not have been made by the Assistant City Engineer, but 
would have required the approval of the Public Works Director and the City Manager. During 
my tenure as Public Works Director, the discretion to approve public works that would 
compromise the capacity of the storm drain system in favor of traffic safety or convenience did 
not rest with the City Engineer and would have required full consideration of the consequences 
before a discretionary decision by Public Works was made. 
8. During my tenure, the removal of the surface valley gutter and installation of an 
underground pipe for channeling storm water across Idaho Street would have required 
consideration and approval by the Public Works Director and the City Manager, and perhaps the 
City Council as welL 
-rh 
DATED this 28-day of March, 2008. 
AFFIDAVIT OF BUD R. V A.N STONE - Page 3 
lac/thompson _autolpleadinglaffidavit _van stone _ 00 1 
Bud R. VanStone 
Creason, Moore & Dokken, PLLC I 7 () 
P.O. Drawer 835, Lewiston, ID 83501 
(208) 743-1516; Fax: (208) 746-2231 
· '1"'-SUBSCRIBED AND SWORN to before me this 2S -day of March, 2008. 
otary Public in and for said State, 
Residing at or employed in Lewiston. 
My Commission Expires J!;b;z. 1'- 2 ~ -Of 
CERTIFICATE OF SERVICE 
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I HEREBY CERTIFY that on this .::<r day of -Mareh, 2008, a copy of the foregoing 
AFFIDAVIT OF BUD R. V AN STONE was served by the method indicated below, and 
addressed to the following: 
Brian K. Julian 
Stephen L. Adams 
Anderson, Julian & Hull, LLP 
C.W. Moore Plaza 
250 South Fifth Street, Suite 700 
P. O. Box 7426 
Boise, ID 83707-7426 
X FIRST-CLASS MAIL 
HAND DELIVERED 
OVERNIGHT MAIL 
FAX TRANSMISSION (208)344-5510 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, individually 
and doing business as THOMPSON'S 
AUTO SALES, INC., an Idaho corporation, 
Case No. CV07-00200 
Plaintiffs, 
OBJECTION TO PLAINTIFFS' 
MOTION FOR RECONSIDERATION 
vs. 
CITY OF LEWISTON, a political subdivision 
of the State of Idaho, 
Defendant. 
COMES NOW, the DEFENDANT, THE CITY OF LEWISTON, by and through its 
Counsel of Record, Anderson, Julian and Hull LLP and respectfully submits this 
Objection to the Motion for Reconsideration filed by the Plaintiffs in this matter. 
INTRODUCTION 
OBJECTION TO PLAINTIFFS' MOTION FOR RECONSIDERATION-1 /7fA 
As the Court is well aware, the City of Lewiston previously filed a Motion for 
Summary Judgment. After reviewing the briefing and hearing the arguments by counsel, 
on March 20, 2008, this Court issued its Memorandum Opinion and Order on Motion for 
Summary Judgment. Part of the Court's decision was that "the City's argument for 
discretionary function immunity was well taken on the claim that the City was negligent 
in the design and replacement of the storm drain system." (Court's Memorandum 
Decision pg. 5.). In that decision, the Court recognized that the Assistant City Engineer 
made the decision to replace the valley gutter and that such a decision fell within the 
definition of a discretionary decision and the discretionary immunity was applicable. 
The Court then dismissed the Plaintiffs claims for the negligent design and replacement 
of the storm drain system. 
In response to that decision, the Plaintiffs have filed a Motion for 
Reconsideration, based primarily upon the Affidavit of Bud Van Stone, a former Public 
Works Director for the City of Lewiston. The City submits that Bud Van Stone's Affidavit 
is irrelevant and immaterial because Mr. Van Stone acknowledges that he was not 
working for the City at the time of the events in question. Further, Mr. Van Stone does 
not have any first hand knowledge as to what authority Mr. Watson may have had or 
had been given concerning this project. Thus, Mr. Van Stone's Affidavit with regard to 
what an Assistant Engineer could or could not do on this project is based upon mere 
speculation and conjecture. The City submits that the Plaintiffs' Motion for 
Reconsideration is unwarranted and should be denied. For the Court's Convenience, 
Mr. Van Stone's Affidavit and the Plaintiffs arguments will also be addressed in further 
detail below. 
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BUD VAN STONE'S AFFIDAVIT IS IRRELEVANT AND IMMATERIAL. 
As noted above, in support of their Motion for Reconsideration, the Plaintiffs 
submitted the Affidavit of Bud Van Stone, a former Public Works Director for the City of 
Lewiston. A review of Mr. Van Stone's Affidavit makes it clear that it is irrelevant to this 
matter. The first sentence of Mr. Van Stone's Affidavit notes that he worked for the City 
of Lewiston from 1989 - 1999. As the Court is well aware, this case pertains to the 
installation of a bubble up drainage system installed at the intersection of Idaho Street 
and 21 st Street in 2003, approximately 4 years after Mr. Van Stone left the City of 
Lewiston. 
It is reasonable and logical to assume that since Mr.Van Stone was not working 
at the City of Lewiston in 2003, he would not have any first hand knowledge or 
information concerning the authority Mr. Watson was given with regard to the bubble up 
project. Thus, any opinion Mr. Van Stone might have about Mr. Watson and his 
authority would be based simply upon conjecture and speculation. Idaho law is clear 
that opinions based upon mere speculation or conjecture are inappropriate to oppose a 
Motion for Summary Judgment. Ryan v. Beisner 112 Idaho 42, 46, 844 P.2d 24,28 (Ct. 
App.1992) 
The issue as to whether Mr. Watson had the appropriate authority is also 
resolved through the Second Affidavit of John Watson, the Affidavit of Lowell Cutshaw 
and the Affidavit of Joel Riatau, all of which are filed contemporaneously herewith. 
Those Affidavits clearly assert that Mr. Watson had the appropriate authority to prepare 
the drawings concerning the bubble up system. The City Engineer approved of Mr. 
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Watson's drawings and the Public Works Director approved of the changes in the drain 
system. Thus, the issues concerning Mr. Watson's authority or lack thereof is moot. 
THIS COURT CORRECTLY RECOGNIZED THAT THE DECISION TO 
INSTALL THE BUBBLE UP DRAIN WAS A DISCRETIONARY DECISION. 
In its Memorandum Opinion and Order on Motion for Summary Judgment, this 
court correctly recognized that discretionary function immunity stems from I.C.§ 6-
904(1). Generally, a discretionary function exception applies to governmental decisions 
entailing planning or policy formation. Dorea Enter., Inc., v. City of Blackfoot, 144 
Idaho 422,425, 163 P.3d 211,214 (2007). 
Clearly, the preparation of plans for the installation of a bubble up drain is part of 
a planning process. The Court recognized that the plan developed by Mr. Watson for 
the replacement of the valley gutter was made, at least in part, because it was causing 
traffic problems. In this case, the Affidavit of Mr. Watson also indicated that the City 
Counsel approved of the plan. Thus, the actions of Mr. Watson in preparing the 
drawings and the plan for the installation of the bubble up system clearly constitute a 
discretionary function. 
Further, as recognized by the Court, the mere fact that Mr. Watson was an 
Assistant Engineer does not preclude his decisions from being discretionary in nature. 
Idaho law is clear that the rank or status of the actor does not necessarily determine 
whether the decision is operational or discretionary. Ransom v. Garden City, 113 
Idaho 202, 204,743 P.2d 70, 72(1987); See also, Dorea Enterprises, Inc., v. City of 
Blackfoot, supra. In his Affidavit, Mr. Watson, noted that part of the reason that it was 
decided to change the drain system was that the then existing valley gutter was causing 
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traffic problems. Clearly, such considerations are policy in nature and are not every day 
decisions. 
Accordingly, this Court previously correctly ruled that the decision to modify and 
install the bubble up drain system was a discretionary decision for which the City of 
Lewiston is entitled to immunity pursuant to I.C. §6-904(1). 
CONCLUSION 
Based upon the foregoing, the City of Lewiston submits that the Plaintiffs Motion 
for Reconsideration should be denied. The previous Affidavit of John Watson and the 
other materials submitted to the Court clearly establish that the decision to install a 
"bubble up" drain system was discretionary decision to which I.C. §6-904(1) is 
applicable. Thus, the Court's previous Memorandum Opinion and Order on Motion for 
Summary Judgment dated March 20,2008 correctly and properly dismissed the 
plaintiffs claims against the City of Lewiston for the alleged negligent design and 
replacement of the valley gutter with a catch basis and bubble-up system. 
Also, contrary to the plaintiffs claims, the Affidavit of Bud Van Stone does not 
create a material question of fact and does not provide any justification for this Court to 
reverse its prior decision. Mr. Van Stone's Affidavit is inadmissible because it is 
irrelevant and immaterial. On its face, the Affidavits do not provide any information 
pertaining time-frame which is the subject of the Complaint. Although Mr. Van Stone 
was a previous Public Works Director for the City of Lewiston, his tenure in that position 
ended approximately four years prior to the events that lead up to this litigation. Thus, 
Mr. Van Stone does not have any first hand, personal knowledge which is relevant to 
this matter. Further, his opinions and thoughts about the authority Mr. Watson had or 
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may have had as an Assistant Engineer for the City of Lewiston are based upon mere 
conjecture or speculation and thus are not admissible and should not be utilized by this 
Court to reconsider its previous decision. 
Therefore, the City of Lewiston urges this Court to continue to adhere to that 
portion of its decision dated March 20, 2008 wherein it dismissed the plaintiffs claims for 
negligent design and installation of the bubble up system at the intersection of Idaho 
Street and 21st Street based upon the immunity provided by I.C. §6-904(1). 
DATED this 7hiay of April, 2008. 
ANDERSON, JULIAN & HULL LLP 
Brian K. Julian, Of the Firm 
Attorneys for DEFENDANT 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this -zl--f/Jay of April, 2008, I served a true and 
correct copy of the foregoing OBJECTION TO PLAINTIFFS' MOTION FOR 
RECONSIDERATION by delivering the same to each of the following attorneys of 
record, by the method indicated below, addressed as follows: 
Theodore O. Creason 
CREASON MOORE & DOKKEN 
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Telephone: (208) 743-1516 
Facsimile: (208) 746-2231 
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E-Mail: bjulian@ajhlaw.com 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, 
individually and doing business as 
THOMPSON'S AUTO SALES, INC., an 
Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political 
subdivision of the State of Idaho, 
Defendant. 
Case No. CV07-00200 
MOTION FOR RECONSIDERATION 
COMES NOW, the Defendant the City of Lewiston, by and through its 
counsel of record and respectfully moves this Court for an order reconsidering its 
denial of its Motion for Summary Judgment with regard to negligent maintenance in 
the above-entitled matter. The basis for this Motion is that at the time of the 
MOTION FOR RECONSIDERATION-1 /77 
hearing in this matter, the court reporter had not completed the transcript of the 
deposition of Keith Bingman. In that deposition, the procedures and protocols 
followed by the City with regard to the maintenance of the storm water drain 
system, particularly the drain at the intersection of 21 st Street and Idaho Street in 
Lewiston, Idaho were identified and discussed. That based upon Rule 11 (b)(3) this 
Court should consider this new information and reconsider its previous decision 
pertaining to the denial of the Defendant's Motion for Summary Judgment with 
regard to negligent maintenance. This Motion is further based upon the 
Memorandum in Support of Motion for Reconsideration and the Affidavit of Chris 
H. Hansen filed concurrently herewith. 
DATED thiS@~~ClY of April, 2008. 
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Brian K. Julian, Of the Firm 
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CREASON MOORE & DOKKEN 
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P.O. Drawer 835 
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Facsimile: (208) 746-2231 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, 
individually and doing business as 
THOMPSON'S AUTO SALES, INC., an 
Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political 
subdivision of the State of Idaho, 
Defendant. 
Case No. CV07-00200 
MEMORANDUM IN SUPPORT OF 
MOTION FOR RECONSIDERATION 
COMES NOW, the City of Lewiston, by and through its counsel of record 
and respectfully submits this Memorandum in Support of its Motion for 
Reconsideration with regard to the Court's denial of its Motion for Summary 
Judgment concerning negligent maintenance. 
MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERATION -1 
This Motion incorporates and includes by reference, the facts and documents 
filed with the Defendant's initial Motion for Summary Judgment. In addition to the 
evidence previously submitted to this Court, the City of Lewiston has submits the 
deposition of Keith Bingman. Although Mr. Bingman's was taken on January 15, 
2008, the transcript was not available at the time of the hearing concerning the 
City Motion for Summary Judgment. In fact, counsel for the City received the 
transcript of Mr. Bingman's deposition at the Court hearing. 
l. 
STANDARDS FOR RECONSIDERATION 
The City's Motion for Reconsideration is based upon Rule 11 (b)(3) of the 
Idaho Rules of Civil Procedure. That rule allows the Court to reconsider a previous 
decision when additional, new evidence is submitted to it. As indicated above, the 
new additional evidence is the deposition of Keith Bingman. Mr. Bingman's 
deposition testimony provides this Court with additional information concerning the 
City's maintenance schedule, including the fact that the City tries to make sure 
that all of the storm drains are cleaned and inspected at least every two years. 
The City is also submitting portions of the deposition of Mr. Roger Tutty. Mr. tutty 
is the plaintiff's expert. At the time of the hearing in February, Mr. Tutty's 
deposition transcript was also unavailable. (The City did submit a rough draft of the 
portions of the transcript.) The new information confirms the fact that although Mr. 
Tutty claims that the storm drains should have had additional maintenance, Mr. 
Tutty cannot identify or articulate an appropriate maintenance standard. 
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The City submits that when this new evidence is considered, this Court 
should reconsider and reverse its previous denial of the City's Motion for Summary 
Judgment with regard to the maintenance issue. The City would note that the 
frequency of maintenance is also a discretionary decision which would fall within 
the scope and immunity provided by I.C. §6-904( 1). 
In considering whether to grant summary judgment to the City, the City of 
Lewiston acknowledges that the typical standards for Summary Judgment set forth 
in Rule 56 of the Idaho Rules of Civil Procedure and by Idaho case law would be 
applicable. 
II. 
THE CITY PROPERLY MAINTAINED THE STORM DRAINS 
AT THE INTERSECTION OF 21 sT AND IDAHO. 
In this case, the Plaintiffs have failed to identify the cause of the flooding at 
the intersection of 21 st and Idaho on or about May 19, 2006. As the Court is well 
aware, the Plaintiffs have claimed both negligent design and negligent 
maintenance. With regard to the claims of negligent maintenance, the plaintiffs 
have not identified with any specificity the manner in which the maintenance was 
lacking. In his deposition, Mr. Bingman described the frequency that the City 
performs maintenance on the storm drain system. The plaintiff's expert evidently 
cannot testify that the City's program is unreasonable or negligent. Thus, it is the 
City's position that the frequency and manner in which it maintains its storm water 
drain system is reasonable and adequate and that the claims against the City for 
negligent maintenance should be dismissed. 
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THE CITY OF LEWISTON'S FREQUENCY OF MAINTENANCE IS REASONABLE AND 
UNDISPUTED AND FREQUENCY OF MAINTENANCE FALLS WITHIN I.C. §6-
904{1 ). 
In the deposition of Keith Bingman, Mr. Bingman has testified that as part of 
its regular maintenance procedures, the City cleans out the various drains on a 
regularly scheduled basis. There are some areas of the city where the drains are 
cleaned annually, others are cleaned every two years. In his deposition, Mr. 
Bingman testified: 
Q. Okay. And is there a regular maintenance schedule for storm-sewer 
maintenance throughout the City of Lewiston? 
A. When you say "scheduled" you mean we are going to clean this one 
on this day; we are going to clean this one on that day? 
Q. Or within a five year period, we will have inspected and maintained all 
of the storm-sewer system in Lewiston or - and that's just an 
example. 
A. Right. 
Q. Or maybe it's once every two years we will have inspected them and 
and maintained or provided maintenance for the entire system, 
something like that? 
A. Yes. 
Q. Okay. And what is - what is the maintenance schedule that you can 
describe to me? What would it be? 
A. The maintenance - well, we clean the storm drains. We have a 
seasonal crew that comes in from March 1 st until the end of july. And 
we will start off with our priority areas, the ones we have the most 
chronic problems with and then we'll move out to the other drains, 
like I told you before. And so, we have some that we do annually that 
we do up front, and then over a two-year period we will get the rest 
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of the - try to get the rest of the storm system. It depends on what 
else is happening, that's the goal. You try to cover the whole City in 
a two-year period. 
Q. Okay. Do you have an inspection schedule also? 
A. Inspections happen at the time of the storm-sewer maintenance. They 
are independent then. 
(Bingman deposition, pg 17 L4- pg 18 L8) 
Thus, Mr. Bingman's testimony is clear that the City of Lewiston utilizes a 
regular maintenance schedule to make sure that all of the city storm lines were 
functioning properly. The City submits that cleaning the storm drain lines at a 
minimum of approximately every two years. Such a program is reasonable and 
prudent. 
Further Mr. Bingman clearly denied any failure of the maintenance 
department. Mr. Bingman stated: 
Q. (BY MR. CREASON) I will just ask you first, are you aware of 
any failure of the maintenance department to properly maintain the 
storm-sewer system that crosses Idaho Street at Twenty-First Street 
prior to the flood of May 19th , 20067 
A. No. 
(Bingman Deposition pg 24 L 13 - L 18) 
Mr. Bingman also confirmed that his review of the maintenance records did 
not reveal any negligence by the City. 
Q. (BY MR. CREASON) All right. Well, I'll just ask it one at a time then. Did 
you, in your review of documents and preparation for this deposition l find 
anything to indicate to you that the street maintenance department failed 
to properly maintain the storm water system across Idaho Street at its 
intersection of Twenty-First Street prior to that flood of May 19th , 20067 
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A. No. 
Q. Did you find anything in your review of those documents, from which 
you concluded, that the street maintenance department took some 
action in relation to the maintenance of that section as it crosses 
Idaho Street and Twenty-First Street that contributed to the flooding 
of the Thompson Auto property? 
A. I am going to have to ask you to ask that again. 
MR. CREASON: Why don't I have you read it back. That might help you. 
MR. HANSEN: Objection for the - it calls for a legal conclusion. 
(Whereupon, the previous question was read back by the reporter) 
A. So you're asking if we did anything - when I reviewed the records, 
was there anything that I seen that the street department did that 
contributed to the --
O. (BY MR. CREASON) Right. That's right. 
A. That is what you're asking? 
O. Right. 
A. No. I did not. 
(Bingman Deposition pg 26 L7- pg 27 L 11) 
Significantly, Mr. Tutty, the Plaintiff's expert could not specify when or how 
often drains need to be cleaned. In his deposition, Mr Tutty admitted that he did 
not know or inquire about how often the city cleaned the storm drain system. 
(Deposition of Roger Tutty pg. 41 LI 4 -21) Also, Mr. Tutty could not provide or 
describe a standard or level of maintenance that he thought was adequate. In his 
deposition, Mr. Tutty testified: 
Q. Okay. Did you as part of your investigation talk with anybody at the 
City of Lewiston about their maintenance schedule other than getting 
the records for the storm-drain system? 
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A. No. I have not done that. 
O. Okay. If I represent to you that Mr. Bingman testified yesterday that 
their basic schedule is they clean certain specific areas annually, the 
more problematic areas. And the other areas they try to get to every 
two to three years. Using that assumption, do you think that 
maintenance schedule is adequate or inadequate? 
MR. CREASON: I'll object to the form, but you can answer that if you can. 
MR. HANSEN: Yeah. 
A. Well, I would I guess I can say this in response, hindsight is 
twenty/twenty. Based on observations that I've made of the kind of 
the local drainage basin, it appears to be feeding water to the two 
inlets. I certainly wouldn't consider the level of maintenance that you 
describe as being adequate. 
O. (BY MR. HANSEN) In your analysis or were you able to find a standard 
or level of maintenance that you do believe is adequate? 
A. Standards are difficult to impose. I came across kind of a newsletter 
type article that is put out by the local highway maintenance people in 
Boise that they send out stuff. They offered all sorts of advice on 
how to keep leaves out of the drain systems. Their argument was it 
cost sixty-eight dollars per curb mile to sweep the streets free of 
leaves, and it cost an awful lot more to clean these catch basins. But 
I guess that's the only additional information I have. 
(Deposition of Roger Tutty pg. 41 L22 - pg. 42 L 11.) 
~ 
The plaintiffs have the burden of proof ~ must step forward with specific 
evidence, via affidavit, deposition or other admissible evidence to support their 
claims that the City's maintenance plan was inadequate or negligent. As noted 
above, the Plaintiffs expert believes that there should have been additional 
maintenance l but cannot identify any maintenance standard which he believes is 
more appropriate or more prudent than the plan utilized by the City. Thus 1 there is 
no evidence that the City's maintenance plan is negligent or inadequate. Idaho law 
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is clear that the plaintiffs cannot rely upon simple allegations to support their 
claims. (See Rule 56 of the Idaho Rules of Civil Procedure.) Here, the plaintiffs have 
not done so. Thus, to the extent that their claim is based upon the assertion that 
the maintenance program utilized by the City is inadequate, such claim fails. 
The City would direct the Court's attention to the case of Dorea Enterprises, 
Inc. v. City of Blackfoot, Idaho , 163 P.2d 211 (S.Ct. 2007). In that 
case, the Court considered whether the City of Blackfoot cleaned its sewer pipes 
with sufficient frequency. The Court in reviewing that decision granted the City's 
Motion for Summary Judgment. The Court noted that the policy implemented by 
the City was that they would clean the pipes annually and that annual cycle, the 
city would eventually clean all the pipes in town. In Dorea, supra,the Court noted 
that the decision concerning how frequently to clean the pipes related to the 
discretionary function and thus was immune under I.C. § 6-904( 1). 
The Blackfoot is very similar to the case at bar. In this case, the City's 
procedures are that all of the storm drains within the city will be cleaned within a 
two year time period. Other than Mr. Tutty's unsubstantiated, unsupported 
criticism, there is no evidence that such a frequency in cleaning is inappropriate or 
inadequate. Therefore, since the Plaintiffs cannot identify any appropriate pertinent 
standard pertaining to the frequency of the cleaning and that the City has failed to 
comply with that standard, this Court should grant summary judgment to the City 
with regard to the frequency of cleaning. 
THERE IS NO EVIDENCE THAT THE ALLEGED FLOOD WAS CAUSED BY 
NEGLIGENT MAINTENANCE 
MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERATION - 8 If, 
Under Idaho law, in order to establish a claim for negligence, the plaintiffs 
must establish four elements. As the Court is well aware, those elements are a 1) 
a duty; 2) breach of the duty; 3) causation, and 4) damages. McKim v. Horner,143 
Idaho 568, 149 P.3d 843 (2006). In general, Idaho law also provides that the fact 
that an accident or other unfortunate event occurs does not necessarily establish 
negligence. In Jerome Thriftway Drug, Inc v. Winslow,11 0 Idaho 615, 717 P.2d 
1033 (1986) recognized that tithe mere occurrence of a fire does not raise a 
presumption nor an inference of negligence". The same rationale is applicable here. 
The fact that a flood occurred, in and of itself, does not raise any presumption or 
inference that the City was negligent in any manner. 
Instead, the plaintiffs must step forward with evidence to support their claim 
of negligence. To date, the plaintiffs have identified virtually no evidence that the 
flood at the intersection of 21 st and Idaho Street occurred because the inlet or the 
pipe was blocked or plugged prior to the flood on May 19, 2006. Absent that 
evidence, the plaintiff's claims for negligent maintenance cannot be established. 
Although Mr. Tutty testified that he observed some leaves in the catch 
basins at the intersection of Idaho Street and 21 st Street, all of those observations 
were made after the flood on May 19, 2006. Thus, there is no evidence that the 
flood was caused by the fact that the pipe was allegedly plugged or full of leaves. 
III. 
CONCLUSION 
Based upon the foregoing, the City requests this Court to reconsider its 
denial of the Motion with regard to negligent maintenance. The deposition of Keith 
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Bingman provides the Court with the additional information and evidence that it 
needed to fully decide the negligent maintenance issue. Based upon the testimony 
of Mr. Bingman, the city storm drains are maintained on a regular basis and at a 
minimum, all drains are cleaned at least every two years. The plaintiffs have made 
no showing whatsoever that such a maintenance schedule is inadequate or 
negligent. 
Further, the decision to establish a maintenance schedule is a discretionary 
decision for which immunity under I.C. § 6-904( 1) is applicable. As noted in Dorea, 
supra, such schedules involve issues concerning personnel, machinery and financial 
constraints. Under the Dorea case, supra, even if the plaintiffs were to show a 
more aggressive maintenance schedule might be prudent, the City IS immune for 
such a decision. 
Finally, there is nothing in the record whatsoever to show that the flooding 
was caused by negligent maintenance by the City. There are no affidavits, 
depositions or any other evidence that claim or establish that the storm drain was 
plugged prior to the storm. In this case, Mr. Tutty, the Plaintffs own expert 
estimated that the severe storm was a once in a 35 year storm. (Deposition of 
Roger Tutty pg 57 L 20 - pg 58 L6) Obviously, a storm of such size creates a 
situation which might cause leaves, and other debris to collect in the catch basins 
and in the storm drain system. However, those items would be removed when the 
pipe is later cleaned as a part of the regular maintenance cycle. 
Accordingly, the City asserts that plaintiffs have failed to establish a viable 
claim for negligent maintenance. The plaintiffs have produced no proof that the 
MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERATION -10 /1/ 
maintenance schedule utilized by the city is negligent or that the maintenance work 
performed by the City workers was negligent. Absent such evidence, the plaintiff's 
claims for negligent maintenance are wholly without merit. Therefore, this Court 
should reconsider its previous decision regarding negligent maintenance and grant 
the City's Motion for Summary Judgment. 
DATED this;Jil/Jay of April, 2008. 
HULL LLP 
rian K. Julian, Of the Firm 
Attorneys for DEFENDANT 
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1 A. Yes. 
2 Q. Okay. And would you describe that to me? 
3 A. Again, just different training seminars through 
4 the T2 Center at the University ofIdaho. Just 
5 different stormwater maintenance techniques and 
6 practices. 
7 Q. Do you hold any certificates for having 
8 completed any courses that deal with stormwater 
9 management? 
10 A. Yeah. Yeah. Yes. 
11 Q. And when did you obtain those? 
12 A. I couldn't tell you. It's been a long time. 
13 Q. Okay. Can you tell me in general terms what 
14 they teach you? 
15 A. Ditching, storm line jetting, pipe 
16 installation, culvert installation. 
17 Q. Was your obtaining this technical training a 
18 condition of your employment? 
19 A. It was provided as part of my employment. 
20 Q. All right. In other words, did you have to 
21 participate in it in order to hold the job of pavement 
22 management technician? 
23 A. I guess I don't know how to answer that as .... 
24 Q. In other words, as part of your holding your 
25 job, was, of course, contingent on you showing up at 
Page 15 
1 work and so forth. 
2 A. (Witness nods head.) 
3 Q. But was it also contingent on your successfully 
4 completing your training for the storm-sewer 
5 maintenance? 
6 A. I don't believe so. 
7 Q. Do you know whether or not Mike Chamberlin 
8 any technical training in storm-sewer maintenance? 
9 A. I don't know. 
10 Q. Is storm-sewer maintenance kind of a secondary 
11 function of street maintenance at the City of Lewiston? 
12 A. It's -- I don't know how to answer that. Can' 
13 you ask that another way? 
14 Q. Well, I can try. 1 understand that your job 
15 title is street maintenance manager. It doesn't say 
16 anything at all about storm-sewer maintenance or the 
17 liKe. However, if I understand your testimony 
18 correctly, your people are the storm-sewer 
19 maintenance--
20 
21 A. Uh-huh. 
22 Q. -- people --
23 A. Yes. 
24 Q. -- for the City of Lewiston. Okay? No\v, is 
25 that then, the storm-sewer maintenance, a second&)I 
1 
2 
function of your street maintenance duties? 
A. No. 
3 Q. Okay. Is it a primary function then of street 
4 maintenance crews? 
Page 16 
5 A. I guess that's where I'm getting goofed up. I 
6 don't look at them as primary or secondary. They are 
7 all a function of that -- an even function -- I look at 
8 it as an even function of that department. 
9 Q. Okay. Did you have -- well, excuse me. Did 
10 Mike Chamberlin in 2003 have the responsibility for --
II for deciding the maintenance schedules for the 
12 storm-sewer system in Lewiston? 
13 A. Yes, yeah. The responsibility, yes. 
14 Q. And do you hold that now? 
15 A. Yes. 
16 Q. Okay. And what determines what the storm-
17 maintenance schedule is going to be? What does the 
18 storm-sewer maintenance manager take into 
19 in determining what maintenance is required? 
20 A. Let's see, what we are looking at is our main 
21 -- what our main problem areas are. And I'm trying to 
22 put this the shortest way. When you're -- what you're 
23 looking for is you're looking for, you know, what are 
24 your chronic areas that you have to maintain. And then, 
25 of course, from that, you move out into just our normal 
Page 17 
1 cleaning, your regular maintenance cleaning. So your 
2 schedule is determined -- your schedule is determined on 
3 where you have the most problems. 
4 Q. Okay. And is there a regular maintenance 
5 schedule for storm-sewer maintenance throughout the 
6 of Lewiston? 
7 
8 
9 
10 
11 
12 
13 
A. When you say "scheduled," you mean we are go' 
to clean this one on this day; we are going to clean 
this one on that day? 
Q. Or within a five-year period, we will have 
inspected and maintained all ofthe storm-sewer system 
in Lewiston or -- and that's just an example. 
A. Right. 
14 Q. Or maybe it's once every two years we will have 
15 inspected them and maintained or provided maintenance 
16 for the entire system. something like that? 
17 A. Yes. 
18 Q. Okay. And what is -- what is the maintenance 
19 schedule that you can describe to me? What would it be 
20 A. The maintenance -- well, we clean storm drains. 
21 We have a seasonal crew that comes in from March 1 st 
22 until the end of July. And we will start off with our 
23 priority areas, the ones we have the most chronic 
24 problems with, and then we'll move out to the other 
25 drains, like I told you before. Andso, we have some 
5 (Pages \4 to 17) 
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1 that we do annually that we do up front, and then over a 1 
2 two-year period we will get the rest of the -- tty to 2 
.3 get the rest of the storm system. It depends on what 3 
4 else is happening. That's the goal. You tty to cover 4 
5 the whole City in a two-year period. 5 
6 Q. Okay. Do you have an inspection schedule also? 6 
7 A. Inspections happen at the time of storm-sewer 7 
8 maintenance. They are independent then. 8 
9 Q. Okay. Are inspection records kept for the City 9 
10 of Lewiston? 10 
11 A. The only ones that we would have is if we had 11 
12 -- if we had a system that we thought was failing or 12 
13 something like that. We keep a record of that so we can 13 
14 schedule that for, you know, some time of construction 14 
15 maintenance. 15 
16 Q. Is there any check-off list of any kind that 16 
17 you could look at and go back and verify that a certain 17 
18 part of the storm sewer had received its regular 18 
19 inspection and maintenance? 19 
20 A. We just track them. We track them by area 20 
21 So, if we had done storm-system work -- storm systems' 21 
22 a specific area, and when those - that's what we would 22 
23 enter into our database that we cleaned the storm 23 
24 systems on this area on this date and.... 24 
25 Q. Is there any record prior to 2003 at the City 25 
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of Lewiston that reflects inspection of the -- or 
2 maintenance ofthe stormwater system in Lewiston as it 2 
3 crosses Ida110 Street at the intersection of Twenty-First 3 
4 Street? 4 
5 A. It would be, yeah. S 
6 Q. There is? 6 
7 A. Not specifically. It would be, like I said, as 7 
8 an area that that particular -- that particular system 8 
9 is in Area One. So we would be able to show we cleaned 9 
10 storm systems in Area One on this date. 10 
11 Q. Okay. And did you review any documents in 11 
12 preparation for this deposition today? 12 
13 A. Yes. 13 
14 Q. And what documents did you -- did you review? 14 
15 A. 1 went back and took a look at our weather 15 
16 records. went through ~ log of phone calls that my 16 
17 office received during that storm, went through the 17 
18 reports that I had done on that stonn system down here, 18 
19 what I had been asked for. 19 
20 Q. Okay. And did you separate out those things 20 
21 that you reviewed that you just described to me? 21 
22 A. Did I separate them out? 22 
I" 
""J Q. I'm going to ask Counsel to provide me a copy 'J" ~J 
"';I L~ of those things that you reviewed? 24 
25 A. Vh-huh. 25 
Q. I'm just wondering if -- - you didn't bring 
them with you today, I take it? 
A. No. 
Q. And did you keep them in a separate -- did you 
segregate them out so you can identifY them for the 
City's lawyers? 
A. Yeah. 
Q. SO, I can have copies ofthem? 
A. Sure. 
Q. Okay. And were -- did you -- did you come to 
any conclusions -- well, let me ask you this first, did 
those documents that you reviewed of the records, the 
log of telephone calls you received during a certain 
storm and the reports that you reviewed, did that 
refresh your recollection as to the events that led up 
to the flooding of the Thompson Auto lot at the comer 
of Twenty-First and Idaho Street? 
A. Did it refresh my recollection? 
Q. Right. 
A. Yeah. 
Q. Okay. Do you recall the date that the storm 
happened that flooded Thompson Auto? 
A. Yes. 
Q. What was that date? 
A. May 19th, 2006. 
Q. Were you on duty that day? 
A. Yes. 
Q. Okay. Was Mike Chamberlin on duty also? 
A. He had retired by then, so .... 
Q. Were you then already the appointed street 
maintenance manager? 
A. Yes. 
Q. Must have been like the fIrst day of the job? 
A. May 19th. 
Q. Well, nice way to start. 
A. Believe me it was an unbelievable month. 
Q. I could ask you why you didn't do something 
about this weather we were having. 
Anyway, when did you -- when did you first 
learn that Thompson Auto had been flooded? 
A. 1 don't have an exact date. It was the week 
after -- after that rain. 
Page 21 
Q. SO you didn't actually observe the water coming 
across the lot --
A. No. 
Q. -- and so forth? 
MR. HANSEN: Let him [mish his question. 
MR. BINGMAN: I'm trying. 
Q. (BY MR. CREASON) Did you review any documen 
that reflected any prior incidences of stonnwater 
6 (Pages 18 to 21 ) 
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1 flooding Thompson Auto property. 1 A. I was just trying to remember what -- what type 
2 A. Ask that again. 2 of a day it was. 
3 Q. Did you review any documents in preparation 3 Q. Did you inspect the damage that had been done 
4 this deposition that reflected any prior incidences of 4 by the stormwater at Thompson Auto after May 19th, 2006 
5 stormwater flooding Thompson Auto? 5 A. No. 
6 A. No. 6 Q. Did you review any inspection reports that 
7 Q. Are you familiar with any other incidences that 7 reflected damage done to Thompson Auto after the flood 
8 involved stormwater flooding on the Thompson Auto 8 of May 19th, 2006? 
9 property? 9 A. I don't understand that one. Re-ask that one. 
10 A. No. 10 Q. Did you review any records that reflected 
11 Q. Do you regularly review weather records as part 11 damage done to the Thompson Auto lot after the flood of 
12 of your duties as street maintenance manager for the 12 May 19th 2006? 
13 City of Lewiston? 13 A. Yes. 
14 A. Yeah. 14 Q. What records did you review in that regard? 
15 Q. Okay. And what's -- what purpose do you have 15 A. Roger Tutty's report. 
16 for reviewing weather records? 16 Q. Anything else? 
17 A. Mostly in the wintertime for winter storms and 17 A. That would be the only thing. I seen the 
18 stuff like that. 18 damage to the property. 
19 Q. Why is that important? 19 Q. And were you able to determine anything with 
20 A. Well, we have a snow policy that we try to 20 respect to whether the street maintenance department had 
21 follow, so we are constantly monitoring so we can tell 21 done its regular maintenance properly by reviewing these 
22 when storms are coming in. 22 documents prior to -- that is, had they done their job 
23 Q. You have to put additional people on duty if 23 properly as maintenance prior to the storm of May 19th, 
24 you're going to have to do some -- 24 2006? 
25 A. Yeah. If a snow storm is coming in, we like to 25 A. I guess I don't understand that question. 
Page 23 Page 25 
pre-wet the roads, so we would like to know that's Q. Probably a bad question. But did you identify 
2 coming so we can -- we like to have that kind of 2 anything that led you to believe that, or you to 
" information because we would like to be able to go out 3 conclude that the City street maintenance department ,,) 
4 and pre-wet the roads and get some deicer down before a 4 failed to carry out its maintenance of that storm-sewer 
5 storm hits, try to get a little head start on it. 5 system that crosses Idaho Street at its intersection 
6 Q. Do you review weather records in the summertime 6 with Twenty-First Street prior to that stonn of May 19th 
7 to determine whether a rain storm is coming through? 7 of2006? 
8 A. Ifwe hear it in the weather forecast that a 8 MR. HANSEN: Object to form. I think it calls 
9 storm might be coming through, then we might take a 10 9 for a legal conclusion. Go ahead and answer. 
10 and try to follow that and see if it's coming in. 10 MR. BINGMAN: I guess I'm still not 
11 Q. Do you do anything in preparation for it if you 11 understanding. I'm not following. 
12 detennine that there is a heavy storm coming? 12 MR. CREASON: Okay. Let me try again. 
13 A. On a rain storm probably just make sure that we 13 Q. (BY MR. CREASON) I will just ask you first, 
14 have people available if it's going to hit after hours 14 are you aware of any failure of the maintenance 
15 or something. We have a good list of people to call. IS department to properly maintain the stonn-sewer system 
16 Q. \Vere you able to determine whether the stl'eet 16 that crosses Idaho Street at Twenty-First Street prior 
I~ 
. i maintenance -- well, I guess it was you. Did you 17 to the flood of May 19th, 2006<) 
18 determine before the storm of May 19th, 2006, that a 18 A. No. 
19 rain storm was coming this way? 19 Q. Okay. And af1er your review of the documents, 
20 A. l had absolutely no clue. 20 did you determine -- in preparation for this 
21 Q. Okay. Had you checked the weather forecast? 21 deposition --
22 A. No. 22 A. (Witness nods head.) 
")~ 
-,) Q. When vou checked the weather forecast -- excuse ")'" "',) Q. -- did you determine whether or not the City 
24 me, the weather records in preparation for this 24 street maintenance department had done or failed to do 
25 deposition, what were you looking for? 25 anything in its maintenance of that stonn system that 
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contributed to the flooding of Thompson Auto? 
MR. HANSEN: Object to the form. Go ahead. 
A. I guess -- I guess when you're asking the 
question, I - I guess I don't know whether to answer --
I guess depending on how you're putting the question it 
is yes or no, I guess. 
Q. (BY MR. CREASON) All right. Well, I'll just 
ask it one at a time then. Did you, in your review of 
documents and preparation for this deposition, find 
anything to indicate to you that the street maintenance 
department had failed to properly maintain the 
storm water system across Idaho Street at its 
intersection of Twenty-First Street prior to that flood 
of May 19th, 2006? 
A. No. 
Q. Did you find anything in your review ofthose 
documents, from which you concluded, that the street 
maintenance department took some action in relation to 
the maintenance ofthat section as it crosses Idaho 
Street and Twenty-First Street that contributed to the 
flooding of the Thompson Auto property? 
A. I'm going to have to ask you to ask that again. 
MR. CREASON: Why don't I have you read it 
back. That might help you. 
MR. HANSEN: Objection for the same -- it calls 
Page 27 
for a legal conclusion. 
(Whereupon, the previous question was read back 
by the reporter.) 
A. So you're asking if we did anything -- when I 
reviewed the records, was there anything that I seen 
that the street department did that contributed to 
the --
Q. (BY MR. CREASON) Right. That's right. 
A. That's what you're asking? 
Q. Right. 
A. No. J did not. 
Q. Okay. Did you in preparation for the 
deposition review the 2003 street maintenance project 
drawings? 
A. Yes. 
Q. Were yOll involved in preparing the 2003 street 
maintenance project) 
A. Yes. 
Q. What was your involvement, please, in the 2003 
street maintenance project') 
A. I -- 1 was the one that accumulated 
measurements and did the initial measurements and 
quantities for the project, and set up the schedule for 
which roads were going to receive maintenance that year. 
Q. Okay. At whose direction did you do the 
1 
2 
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measurements and the quantities and the schedules? 
A. Mike Chamberlin's. 
3 Q. Is this - was this a routine street 
4 maintenance project? 
5 A. That one that year was a little bit new because 
6 it had a water project attached to it. 
7 Q. Did you work with anyone else in developing 
8 measurements and the quantities and the maintenance 
9 schedule? 
10 A. I just did a schedule of maintenance and stuff 
11 like that, and everything else went to John Watson. 
12 Q. What about the measurements? 
13 A. I did the measurements. 
14 Q. What measurements did you do? 
15 A. I do measurements for the streets, what we were 
16 doing on the streets that year. How much area we are 
17 going to patch. 
18 Q. Did you also do the measurements on the water 
19 project? 
20 A. No. 
21 Q. Who did the measurements on the water project 
22 A. I couldn't tell you. I don't know. 
23 Q. Was it somebody in the street maintenance 
24 department? 
25 A. No. 
2 
3 
4 
5 
6 
7 
S 
9 
10 
11 
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14 
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Q. Which department in the City of Lewiston is 
responsible for overseeing the maintenance project for 
the 2003 street maintenance project? 
h1R. HANSEN: Object to the form. You lost me. 
I apologies. 
h1R. CREASON: Let me restate that. 
Q. (BY MR. CREASON) Which department in the 
of Lewiston was responsible for overseeing the 2003 
Street Maintenance Project? 
A. What do you mean by "overseeing?" 
Q. Somebody in charge out there. 
A. I guess --
MR. HANSEN: You mean during the construction 
or after it's done? I don't mean to be .... 
MR. CREASON: Let me go one step at a time. 
Q. (BY MR. CREASON) Did you see this 2003 street 
maintenance as a project') 
A. Yes. 
Q. Okay. And does it have a project manager') 
A. Yes. 
Q. Okay. Who's the project manager? 
A. That would be the City Engineer. 
Q. And who was that? 
A. I believe that was Lowell Cutshaw. 
Q. Did the project also have a superintendent? 
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1 an inch thick. Sometimes it's two inches thick. 
2 Q. Okay. And these catch basins, how deep are 
·3 they? 
4 A. Well, the -- I would say that probably the one 
5 at the northwest comer of the intersection is probably 
6 maybe four foot deep, maybe five foot deep. 
7 Q. Okay. 
8 A. I think the one up at the - on the southwest 
9 comer of the intersection is not as deep. 
10 Q. Okay. And we are going to take these one at a 
11 time. For the pipe on the southwest comer, the one 
12 that is not as deep --
13 A. Uh-huh. 
14 Q. -- three feet, is that about right? 
15 A. I think it's a little deeper than three feet. 
16 Q. Okay. 
17 A. I've got this -- I've got a piece of rebar that 
18 I just (indicating), and the rebar is about five foot 
19 high. 
20 Q. Okay. 
21 A. Five foot long. 
22 Q. And as I understand these catch basins, what 
23 they are is effectively a concrete box with an outlet at 
24 least on the southwest comer? 
25 A. Uh-huh. 
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1 Q. That's up off the bottom a little bit; is that 
2 correct? 
3 A. Yes. 
4 Q . Was the leaf level above or below this water 
5 outlet pipe? 
6 A. Well, it depends on -- I've visited the catch 
7 basin quite a few times during the last year. 
8 Q. Okay. 
9 A. And it depends -- you know, it varies. 
10 Sometimes the leaf level and the outlet, the whole 
11 outlet is exposed to view, the entire depth of the 
12 outlet. Sometimes the leaf level is sitting up there a 
13 third of the way or half of the way up the diameter of 
14 the pipe, the outlet pipe, 1 have seen on occasion leaf 
15 material that's trying to get in through the grate. You 
16 know. it hasn't made it yet. but probably some came do 
17 the end ol'a l'un-otTperiod and there W:J,S no 
18 additional water to push it in. 
19 Q. And since you visited, at least the southwest 
20 grate on a number of occasions, my impression is that 
21 the level or the amount of debris that you're seeing in 
22 the catch basin seems to change? 
23 A. Uh-huh, yeah, 
24 Q. Is that correct? 
25 A. Yes. 
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1 Q. Could that change be caused by maintenance 
2 being conducted by the City? 
3 MR. CREASON: Object to the form, calls for 
4 speculation, but you can answer if you can. 
5 A. Well, I think to be specific in terms of an 
6 
7 
8 
9 
opinion. 
Q. Sure. 
A. I don't think the level of leaf debris is the 
result of maintenance by the City. 
Q. Okay. 10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A. I think the level of leaf debris is a result of 
the lack of maintenance by the City. 
Q. Okay. And what is your understanding as to 
what maintenance program, if any, that the City has for 
its storm-gutter system? 
A. Well, I looked -- the City gave me a copy of 
its maintenance reports, and it's difficult sometimes 
for me to draw conclusions as to what they were doing, 
where they were doing it, what date it was being done, 
and that data is not consistently recorded. 
But I would say what the City does do is 
probably drop an -- it's sort oflike a Shop Vac type of 
arrangement except it's a big Shop Vac, and it's 
on a truck and it's got maybe an eight-inch suction --
flexible suction pipe. Lift off the grate, drop it into 
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the basin, turn on the vacuum, suck everything thing out 
2 of the bottom of the basin, turn it off, pull it out, 
3 put the grate back on. 
4 Q. All right. And do you have any understanding 
5 as to how often that occurs? 
6 A. That's theprobJem I found with the records. I 
7 couldn't teil from the records they gave me. I couldn't 
8 tell really where they are exactly working. There's 
9 conflicts between activity dates, location, points, 
10 geographic location data. I don't think there's any 
11 time of day or anything like that. But it is very 
12 inconsistent. So I can't -- I don't think I can answer 
13 that question any more directly. 
14 Q. All right. Yesterday the deposition of 
15 Mr. ROGER TUITY was taken. Do you know Mr. Bingman. 
16 A. I don't know that I have met him. no. 
i7 Q. Okay. Did you as a )lJl'l of your ill\ 
18 talk with anybody at the City of Lewiston about their 
19 maintenance schedule other than getting the records for 
20 the storm-drain systel11 0 
21 A. No, I have not done that. 
22 Q. Okay. If! represent to you that Mr. Bingman 
23 testified yesterday that their basic schedule is they 
24 clean certain specific areas annually, the more 
25 problematic areas. And the other areas they try to get 
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1 Idaho Street to the northern direction and looked at 
2 number two, there's no outflow; is that correct? 
3 A. I would say there's very little outflow. 
'4 Q. Okay. 
5 A. Very little outflow. 
6 Q. Can you compare the amount of outflow you 
7 observed in grate number two with the volume of water 
8 that you would see immediately above grate number 
9 For instance, is it catching one percent, five percent 
10 or could you do that? 
11 A. That's pretty tough to do, but it was extremely 
12 small. 
13 Q. Okay. Less than ten percent? 
14 A. I think less than ten percent. I don't know. 
15 Q. Okay. 
16 A. I don't think any water -- I guess my basic 
17 point is, ifthere are -- I can tell you an example of 
18 how the water might get in there, but let's say you have 
19 this flow of water going down here (indicating) in the 
20 gutter and because of the slope, velocity is passing 
21 over the top of the gutter grade, and it's going right 
22 on by the curb opening because the curb opening is so 
23 short, and then there's some guy that comes up the 
24 street in a big four-wheel drive pickup truck, and he 
25 wants to see how high he could make the water splash. 
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1 
2 
3 
4 
5 
6 
So he comes up here about thirty miles an hour, and once 
he's doing it, he's moving the water out of the path of 
the gutter to the side, and it's doing this 
(indicating). Well, when that happens, then you're 
going to get water into the curb inlet and conceivably 
if he drives close enough to the grate, he may actually 
7 force it through the grate. And that's going to wind up 
8 coming out down here (indicating), so .... 
9 Q. Okay. 
lOA. That can happen. 
II Q. All right. Earlier you said that if you were 
12 trying to design a grate for a slope greater than five .. ~ 
13 degrees, the -- the grate bars, if you will, will needed 
14 to run parallel to the flow of the water, correct? 
15 A. It's not five degrees. It's five percent 
16 Q. f'rn sorry. 
17 A. And -- but the best \Iay to \\Jter running 
18 on a slope like that is to have the bar maybe a 
19 half-inch wide running parallel to the direction of 
20 flow. And the space between (he bars may be tlvice 
21 as wide or an inch longer or an inch-and-a-half wide. 
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1 openings that are probably two inches by four inches 
2 separated by metal that's probably an inch wide or 
3 something like that. They have -'- I think the entry 
4 slope through the grate, the slope of the grate opening 
5 through the grate, from top to bottom is probably on a 
6 - maybe forty-five to sixty degrees off the plane of 
7 the grate, you know. And obviously they are trying to 
8 capture the water that can get in there, you know. But 
9 that's an efficient grate. 
10 Q. An inefficient or efficient? 
11 A. It's an efficient grate. 
12 Q. Okay. 
13 A. Once you get below five percent slope. 
14 Q. Okay. 
15 A. It's an inefficient grate because it tends to 
16 trap leaf debris, pop can debris, before it gets in 
17 there. 
18 Q. Okay. My impression is you have been kind of 
19 watching these grates since you were initially hired on 
20 this deal, is that fair? 
21 A. I have certainly been watching them then, but I 
22 didn't -- it wasn't unknown to me before. I mean 
23 Oregon, we get a lot more rain than they do in 
24 and you have got the same problem on an airport. You 
25 never try to capture a hundred percent of water that 
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1 comes off the runway. You'd bum up the budget in p' 
2 to do it, you know. 
3 Q. At any time have you ever seen the City out 
4 trying to maintain these grates we have designated as 
5 number one and number two on Exhibit No.2? 
6 A. Sure. Maybe -- 1 don't know -- 1 think -- 1 
7 think I may have seen, during the course of a storm, the 
8 crews trying to clear the leaf debris off the entrance 
9 to a grate. Or they had -- and I observed quite a bit 
10 of work doing that type of activity on the street 
11 systems south and west of this intersection. 
12 Q. Okay. Let me go back to Exhibit No. 1, your 
13 repoli first. 
14 A. Uh-huh. Sure. 
15 Q. On the second paragraph of your repoli it says 
16 -- the second sentence talks about a large storm caused 
17 wide spread llooding. Do you see lhat here? It's right 
18 here (indicating). 
19 A. Sure, yeah. 
20 
21 
22 Q. In this case, what is the configuration of the 22 
Q. Did you make any attempts to quantW/ the size 
of this storm? As I understand the storms come in five 
year storms, ten year storms, twenty year storms? 
grate of num ber one, if you recall? 23 A Db-huh. 
24 A. It's a rectangular opening. There's a hole. 24 
25 The whole surface of the grate has got some rectangular 25 
Q. Did you make any attempt to quantify this 
storm? 
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A. Sure. 
Q. What did you decide or determine? 
A. My judgment it was about a thirty-five year 
storm if you accept the idea that the rainfall in this 
drainage basin was the same as the rainfall where the 
6 rain gauge was. 
7 Q. The rain gauge is probably at the airport, do 
8 you know? 
9 A. I'm sure there is a rain gauge at the airport. 
10 And I recall, I think it was probably in the newspaper 
11 when this particular storm -- I think they -- if I 
12 recall correctly, they did report the airport as having 
13 -- the rain gauge at the airport had logged it. 
14 Q. And is there a standard, to your knowledge, 
15 when you design or construct a storm-drain system as 
16 the size of storm that the system is designed to 
17 accommodate? 
18 A. Well, I think every City probably -- or every 
19 county road department probably decides what kind of 
20 storm they are going to accommodate. If you -- it costs 
21 a lot of money to take care of storm systems. It costs 
22 a lot of money to install storm systems. 
23 Q. Do you know what size of storm, if you will, 
24 that the City of Lewiston designed its gutters and its 
25 storm systems for? 
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A. You know, I don't think I have seen that. The 
2 only thing I can say is if you -- if you put -- if you 
3 put -- you know, if you start regardless of where you 
4 are in the City, if you got a piece of vacant ground, 
5 say just grass, and you put in a building that's got a 
6 roof, then what they say is that the water coming down 
7 on the roof from a storm is in effect a hundred percent 
8 of that water is going to run off the roof onto the 
9 ground, and they want you to trap that water so that the 
10 water that leaves the property with the roof on it is 
I 1 leaving it no faster or in a greater quantity than what 
12 it used to when it was all grass. And they used a 
13 twenty-five year storm for that. 
14 Q. And that standard building, where does that 
15 standard come from? 
16 A. 011. it comes out of -- it's Ordinance 8100. It 
17 11,1:) -- IlhinK eight) rci'crs tll the year, 1 believe, it 
18 was adopted. And one hundred is the sequence number 
19 the Ordinance. 
:0 Q. Okay. 
21 A. I think -- I think that's the way they code 
22 them. 
23 Q. All right. 
24 A. That's probably stretching my knowledge base a 
25 1 ittle bit there. 
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1 Q. Okay. Earlier you indicated that you had 
2 reviewed some designs and some drawings from the 
3 department of transportation in the mid '90s, I believe, 
4 you said? 
5 A. Yes, right. 
6 Q. Did you -- do you know what size of storm those 
7 drawings or designs had anticipated or realized? 
8 A. I really don't. I don't think that information 
9 appears on the drawings. The amount of -- the amount 
10 information of that type, I think, is pretty limited. 
11 Q. Okay. Did you make any attempt at least -- let 
12 me back up. 
13 MR. HANSEN: Mark this as number three. 
14 EXHIBITS: 
(Deposition Exhibit No.3 marked for 
identification.) 
MR. HANSEN: Thank you. 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q. (BY MR. HANSEN) Mr. Tutty, I'm handing you 
what's been marked as Deposition Exhibit No.3. This is 
a supplemental report that you prepared it looks like 
last week or so. 
A. Yes. 
Q. And this document kind of discusses those Idaho 
transportation drawings. 
A. Okay. 
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1 Q. And based on -- and kind of in the second 
2 paragraph about part way down it talks about a 
3 reasonably anticipated storm? 
4 A. Uh-huh. 
5 
6 
Q. Can you define for me or identify for me the 
size of storm that that references? 
7 A. Well, I think -- can I read this again, please? 
8 Q. Sure. Ta.lce your time. 
9 A. Okay. I think in reference to accommodating 
10 the reasonably anticipated storm water, I think that that 
11 judgment came out of taking the transportation 
12 department's plans and making a rough calculation on 
13 capacity that the transportation department design would 
14 hold. Now in terms of calculating the anticipated--
IS reasonably antici pated storm water above the storm 
16 drains. that's one thing --
17 Q. (Counsel nods he::Jd.) 
r18 A. -- to -- it does not really represent 
19 reasonably anticipated storm in terms of a twenty-five 
20 year storm or lhiliy-five year storm or a hundred-year 
21 storm. I mean, there's -- 1 made no attempt to track 
22 that. That could -- you know, that could probably be 
23 done, but I didn't--
24 Q. Okay. 
25 A. -- I didn't approach it from that point of 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, 
individually and doing business as 
THOMPSON!S AUTO SALES, INC., an 
Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political 
subdivision of the State of Idaho, 
Defendant. 
STATE OF Washington 
County of /}Sofin 
5S: 
Case No. CV07-00200 
AFFIDAVIT OF JOEL RISTAU 
JOEL RISTAU, having beenfirst duly sworn upon oath, deposes and says: 
1. That the statements contained herein are made of your Affiant's own 
personal knowledge and are true and correct to the best of his information. 
AFFIDAVIT OF JOEL RISTAU - 1 
04/21/2008 MON 14:21 FAX 15092432003 ASOTIN CO PUBLIC WORKS [4J 003 
2. I am currently the Public Works Director for Asotin County, Washington. 
From approximately August, 2000 until December, 2003, I was the Public Works 
Director for the City of Lewiston, Idaho. 
3. In 2003, as the Public Works Director, I was aware of and involved in the 
2003 Street Maintenance Project. 
4. In 2003, I was aware of the proposed plan to modify the storm water 
system at the intersection of Idaho Street and 21 $1 Street in Lewiston, Idaho. From 
discussions with John Watson and/or Lowell Cutshaw, I had agreed with the plan 
and John Watson, the Assistant City Engineer, and/or Lowell Cutshaw, the City 
Engineer had been authorized to prepare plans to modify the storm water system at 
the intersection of Idaho Street and 21 Sl Street. The new system would replace the 
then existing valley gutter drain which was causing traffic problems. 
5. Mr. Van Stone was not the Public Works Director for the City of LewIston 
in 2003. 
FURTHER your Affiant seith naught. 
Joe Istau 
SUBSCRIBED AND SWORN to before me this 91~ day of April, 2008. 
Notary PubHcr ~ LJ~ 
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addressed as follows:. 
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CREASON MOORE & DOKKEN 
121 9 Idaho Street 
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Lewiston, ID 83501 
Telephone: (208) 743-1516 
Facsimile: (208) 746-2231 
AFFIDAVfT OF JOEL RISTAU - 3 
[~S. Mail, postage prepaid 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, individually 
and doing business as THOMPSON'S 
AUTO SALES, INC., an Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political subdivision 
of the State of Idaho, 
Defendant. 
STATE OF IDAHO ) 
) ss: 
County of ) 
Case No. CV07-00200 
AFFIDAVIT OF JOHN WATSON 
JOHN WATSON, having been first duly sworn upon oath, deposes and says: 
1. That the statements contained herein are made of your Affiant's own 
personal knowledge and are true and correct to the best of his information. 
AFFIDAVIT OF JOHN WATSON-1 
2. I am a licensed engineer in the State of Idaho. I currently work at Riedesel 
Engineering in Lewiston, Idaho. In 2003, I was the Assistant City Engineer for the City of 
Lewiston, Idaho. 
3. I prepared the plans for the installation of the bubble-up system at the 
intersection of 21 st Street and Idaho Street. 
4. As Assistant City Engineer, I believed and understood that I had authority 
to prepare and approve such plans, along with the City Engineer. 
5. During 2003, the Public Works Director for the City of Lewiston was Joel 
Ristau. Bud R. Van Stone was no longer the Public Works Director for the City of 
Lewiston. In 2003, the City Engineer was Lowell Cutshaw. 
FURTHER your Affiant saith naught. 
( 
\ 
j~hn Watson 
" t 
SUBSCRIBED AND SWORN to before me this '2 -day of April, 2008. 
t· ;.1-<:/ 7 7 i Ii 1-10 If It "l a . d "]./,1 ~ {,,(-
Expires: , 3/; ,/.201'1 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this~t40f April, 2008, I served a true and 
correct copy of the foregoing AFFIDAVIT OF JOHN WATSON by delivering the same 
to each of the following attorneys of record, by the method indicated below, addressed 
as follows: 
Theodore O. Creason 
CREASON MOORE & DOKKEN 
1219 Idaho Street 
P.O. Drawer 835 
Lewiston, ID 83501 
Telephone: (208) 743-1516 
Facsimile: (208) 746-2231 
AFFIDAVIT OF JOHN WATSON· 3 
[] U.S. Mail, postage prepaid 
[] Hand-Delivered [1 Overnight Mail 
[] Facsimile (208) 746-2231 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, individually 
and doing business as THOMPSON'S 
AUTO SALES, INC., an Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political subdivision 
of the State of Idaho, 
Defendant. 
STATE OF North Dakota ) 
) ss: 
County of McKenzie ) 
Case No. CV07 -00200 
AFFIDAVIT OF LOWELL J. 
CUTSHAW 
LOWELL J. CUTSHAW, having been first duly sworn upon oath, deposes and 
says: 
1. That the statements contained herein are made of your Affiant's own 
personal knowledge and are true and correct to the best of his information. 
AFFIDAVIT OF LOWELL J. CUTSHAW - 1 
2. I am currently the City Engineer for Watford City, North Dakota. In 2003, I 
was the City Engineer for the City of Lewiston, Idaho. I was involved in the 2003 Street 
Maintenance Project. 
3. As City Engineer, I had authority to and did approve the installation of the 
bubble-up system as part of the 2003 Street Maintenance Project I further had authority 
to and did approve the plans prepared by the Assistant City Engineer, John Watson, for 
the installation of the bubble-up system. 
4. After reviewing the plans prepared by John Watson, I approved the 
installation of the bubble-up system. 
5. It is my understanding and recollection that the Lewiston City Council 
approved the 2003 Street Maintenance Project which included the installation of the 
bubble up system. 
FURTHER your Affiant s?ith naught. 
. . .. - , 
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Lowell J. Cutshaw 
/" .' 
• .!'" 
SUBSCRIBED 'AND SWORN to before me this M day of April, 2008. 
Notary Public for North Dak~ta~ 
Residing at: -tflI4LL ~ 
My Commission Expires: 5 - /tJ·~(){{ 
PENI PETERSON 
Notary Public 
state of North Dakota 
My Commission Expires May 10,2011 
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Theodore O. Creason 
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Lewiston, ID 83501 
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I 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, 
individually, and THOMPSON'S AUTO 
SALES, INC., an Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political 
subdivision in the State of Idaho, 
Defendant. 
) 
) Case No. CV 07-00200 
) 
) REPLY TO OBJECTION TO 
) PLAINTIFFS' MOTION FOR 
) RECONSIDERATION AND 
) OBJECTION TO DEFENDAt~T'S 
) MOTION FOR 
) RECONSIDERATION 
) 
) 
) 
) 
) 
--------------------------) 
COME NOW the plaintiffs, Tim K. Thompson, Janet M. Thompson, and Thompson's 
Auto Sales, Inc., (hereinafter "the Thompsons"), by and through their attorney of record, 
Theodore O. Creason of Creason, Moore & Dokken, PLLC, and hereby submit their Reply to 
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Objection to Motion for Reconsideration and Objection to Defendant's Motion for 
Reconsideration, as follows: 
1. A GENUThTE ISSUE OF MATERIAL FACT EXISTS ON \VRETHER THE 
CITY'S EMPLOYEES HAJ) THE AUTHORITY TO MAKE A DISCRETIONARY 
DECISION TO REPLACE THE VALLEY GUTTER WITH A BUBBLE-UP SYSTEM 
The Thompsons brought their Motion for Reconsideration on the basis that none of the 
affidavits filed by the City in support of its discretionary immunity claim stated that the Assistant 
City Engineer, John Watson, had authority to make the decision to remove the valley gutter and 
replace it with a bubble-up system. The Thompsons submitted the Affidavit of Bud R. 
Van Stone, who was the Public Works Director, stating that he had received approval from the 
City Manager to install the valley gutter system, and that an Assistant City Engineer would not 
have had the authority to remove it. The City has now filed additional affidavits of John Watson, 
Lowell 1. Cutshaw and Joel Ristau to support its claim that a person with requisite authority 
made the decision. However, affidavits obtained by Thompsons from City Council members, the 
City Manager, and the Mayor of the City of Lewiston make it evident that none of the City's 
affiants had discretionary authority to remove the valley gutter system. 
A. JOHN WATSON DID NOT HAVE DISCRETIONARY AUTHORITY AS 
ASSISTANT CITY ENGINEER TO REPLACE THE VALLEY GUTTER 
SYSTEM. 
It now becomes apparent from the City's own affidavits that John Watson did not have 
authority to make the discretionary decision. His affidavit simply states "[a]s Assistant City 
Engineer, I believed and understood that I had authority to prepare and approve such plans, along 
with the City Engineer." (See April 21, 2008 Aff. of Watson, ~ 4). The issue is not whether 
Mr. Watson had the authority to prepare and approve the plans, it is whether he had discretionary 
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authority to replace the valley gutter system with the bubble-up system. In fact, he admits that 
only along with the City Engineer would he have the ability to prepare and approve such plans. 
John Watson alone did not have the authority to make the discretionary decision. The City has 
filed other affidavits by former City employees wherein it is implied that they had discretionary 
authority. 
B. THE CITY'S OTHER AFFIANTS HA VB NOT DEMONSTRATED THAT 
THEY HA VB THE AUTHORITY TO REPLACE THE VALLEY GUTTER 
SYSTEM THAT WAS APPROVED BY THE CITY MANAGER. 
The City argues that Mr. Van Stone's affidavit is irrelevant since he was the Public 
Works Director at the time the valley gutter was installed and not at the time the bubble-up 
system replaced it. The City misperceives the significance of Mr. Van Stone's affidavit. It is 
uncontested that he as Public Works Director along with the City Manager, Jan Vassar, made the 
policy decision to implement and install the valley gutter system to prevent flooding on 21 st 
Street. (See Aff. of Van Stone, ~ 3 & Aff. of Janice Vassar, ~ 6). None of the City's affiants 
testify that they have the authority to "undo" a policy decision that was made by the Lewiston 
City Manager. 
Joel Ristau, who was the Public Works Director for the City at the time the valley gutter 
was replaced, testifies that 
I had agreed with the plan and John Watson, the Assistant City Engineer, andlor 
Lowell Cutshaw, the City Engineer had been authorized to prepare plans to 
modify the storm water system at the intersection of Idaho and 21 5t Street. The 
new system would replace the then existing valley gutter drain which was causing 
traffic problems. (See Aff. of Ristau, ~ 4). 
What Mr. Ristau does not state is who authorized the City Engineer and the Assistant City 
Engineer to make such a modification. It should be noted that Mr. Ristau has not been named as 
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a person with knowledge by the City in this case. (See April 29, 2008 Aff. of Creason, ~ 3). The 
City should not be allowed to use Mr. Ristau's affidavit testimony without first making him 
available for deposition. Furthermore, as part of Thompsons' fact investigation, Mr. Ristau was 
interviewed and correspondence was exchanged with him regarcling the removal of the valley 
gutter. (See April 29, 2008 Aff. of Creason, ~ 5). During the investigation, counsel for the 
Thompsons learned that Mr. Ristau did not believe "the Engineering Department had the 
authority to prefer the 'bubble-up' system over the valley gutter if the bubble up system was 
going to handle substantially less flow and expose property owners to significant additional flood 
risk." (See April 29, 2008 Aff. of Creason, ~ 7, Exh. 1). During the investigation Mr. Ristau 
also agreed that "if the effectiveness of the bubble up system had been known to lessen the 
efficiency or functional capacity of the storm drain system, the discretionary call would not have 
been a discretionary call for the engineers." (See Jd.). Mr. Ristau's affidavit does not state that 
he had authority to make the discretionary decision to replace the valley gutter, it does not state 
that the City Manager was consulted, and it does not say who allegedly gave the City Engineers 
authority to make the discretionary decision to replace the valley gutter. 
The City Engineer at the time of the removal ofthe valley gutter was Lowell J. Cutshaw. 
(See Aff. of Cutshaw, ~ 2). Mr. Cutshaw expressly states that he had the discretionary authority 
to remove the valley gutter and to replace it with the bubble-up system as follows: 
As City Engineer, I had authority to and did approve the installation of the 
bubble-up system as part of the 2003 Street Maintenance Project. I further had 
authority to and did approve the plans prepared by the Assistant City Engineer, 
John Watson, for the installation of the bubble-up system. (See Aff. of 
Cutshaw, ~ 3). 
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J\1r. Cutshaw's bare statement that he had discretionary authority in this case is problematic for 
several reasons. 
First, the Affidavit of Joel Ristau indicates that "the City Engineer had been authorized to 
prepare plans to modify the storm water system at the intersection of Idaho Street and 21 st 
Street." (See Aff. of Ristau, ~ 4). This indicates that authorization was required to be given to 
the City Engineer, but does not state who gave that authority. Neither does it say that 
Mr. Cutshaw had the authority to approve the installation of the bubble-up system, although 11r. 
Cutshaw himself claims such authority. (See Aff. of Cutshaw, ~ 4). Interestingly enough, 
I\1r. Cutshaw ends his affidavit with the following: "It is my understanding and recollection that 
the Lewiston City Council approved the 2003 Street Maintenance Project which included the 
installation of the bubble up system." (See Aff. of Cutshaw, ~ 5). It appears then, in spite of 
11r. Cutshaw's assertions that he had discretionary authority, that he believed it derived from the 
Lewiston City Council. However, Thompsons' affiants state otherwise. 
C. THE CITY COUNCIL THE MAYOR OF THE CITY OF LEWISTON, AND 
THE LEWISTON CITY :MANAGER WERE NOT CONSULTED ABOUT THE 
REMOVAL OF THE VALLEY GUTTER SYSTEM. 
The City Manager, Jan Vassar, states that she recommended and "approved the concept 
of an installation to solve the run-off of water across Idaho Street from the southwest comer of 
the intersection of 21 st and Idaho Street to the northwest comer of the intersection between Idaho 
and 21 st Street." (See Aff. of Vassar, ~ 6). Ms. Vassar was also the City Manager in 2003 when 
the valley gutter was removed, and has no recollection of being consulted about the removal of 
the valley gutter. (See Aff. of Vassar, ~ 8). Although the City Engineer and the Public Works 
Director would have authority to approve maintenance projects, they did not have authority to 
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engage in "substantial redesign of infrastructure or project[ s] with a significant policy component 
[which] would have required approval by the City Manager's office and perhaps the City 
Council." (See Aff. of Vassar, ~ 9). City Council members Kevin Poole and Richard McMillen, 
as well as Mayor Jeff Nesset do not believe that approval for removal of the valley gutter was 
sought or received from them. (See Aff. of Jeff Nesset, ~ 2 & ~ 3; Aff. of McMillen ~ 4 & ~ 5; 
and Aff. of Poole, ~ 4 & ~ 5). 
It is apparent that the City staff did not present the issue of the removal of the valley 
gutter to the City Manager or any of the City Council, including the Mayor. In fact, as set forth 
in Thompsons' Motion for Reconsideration, there is no evidence that the City staff even 
provided the plans for the 2003 Street Maintenance Project to the City Council. A genuine issue 
of material fact exists as to whether the City Engineer had the authority to reverse a discretionary 
decision that was made between the former Public Works Director and the City Manager to 
alleviate flooding on 21 st Street with the valley gutter system. 
II. THE CITY DID NOT PROPERLY RAISE THE ISSUE OF NEGLIGENT 
MAINTENANCE IN ITS MOTION FOR SUMMARY JUDGMENT, AND EVEN IF IT 
HAD, GEl\'UINE ISSUES OF :MATERIAL FACT EXIST FOR TRIAL 
The City in its Motion for Reconsideration requests the "Court for an order reconsidering 
its denial of its Motion for Summary Judgment with regard to negligent maintenance in the 
above-entitled matter." (See City'S Motion for Reconsideration, p.l). The City inadvertently 
rnischaracterizes its own filings in this matter. There are also genuine issues of fact on the 
negligent maintenance issue. 
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A. THE CITY IS NOT ENTITLED TO REQUEST SUMMARY JUDGMENT ON 
ISSUES THAT IT RAISES FOR THE FIRST TIME IN ITS REPLY BRIEF 
AN'D IN ITS MOTION FOR RECONSIDERATION. 
The City made no request in its Motion for Summary Judgment on the issue of negligent 
maintenance. The City provided no affidavit testimony opposing the claim with its Motion for 
Summary Judgment. The first time that the issue of negligent maintenance was raised was in 
Thompsons' Response to Defendant's Motion for Summary Judgment at p. 12-13 which reads in 
its entirety as follows: 
One of the Thompsons' claims in this case is that the City did not keep the storm 
sewer system at the Idaho Street Intersection clean, which contributed to the 
flooding that damaged the Thompsons' property. (See Aff of Tutty, 14(d». The 
City has not argued that it is entitled to immunity for failure to keep the system 
clean and, therefore, it is not entitled to summary judgment on that claim. 
The Thompsons did not provide any evidence on the issue because it was never raised by the 
City. 
The City for the first time raised its defense to the negligent maintenance claim in its 
reply brief (See Defendant's Reply in Support of Motion for Summary Judgment, p. 10-13). As 
a general proposition a court "will not consider issues argued for the first time in the reply brief." 
Gallagher v. State, 141 Idaho 665, 669, 115 P.3d 756, 760 (2005). 
In the City's Memorandum in Support of Motion for Reconsideration it raises a wide 
variety of issues that are in no wise related to its original claims of immunity in its Motion for 
Summary Judgment. It now argues that the plaintiffs cannot prove as a matter of law the element 
of causation. (See Memo. in Support of Mot. for Recon., p. 8-9). It claims that the City is 
entitled to a finding that there is no negligence on its part as a matter of law. (See Mem. in 
Support of Mot. for Recon., 1 7). The City never argued a defense of immunity for negligent 
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maintenance in its Motion for Summary Judgment, much less that there is no issue of fact on the 
elements of negligence and causation. If the City wants summary judgment on these issues, it 
should be required to follow the summary judgment provisions of Rule 56. In any case, genuine 
issues of material fact exist on all of the new claims that the City raised in its reply brief and its 
Motion for Reconsideration. 
B. MR. TUTTY'S TESTIMONY MTD THE CITY'S FAILURE TO PROVIDE 
RELEVANT REQUESTED DOCUMENTATION RAISE GENUINE ISSUES 
OF MATERIAL FACT ON THOMPSONS' NEGLIGENT MAINTENANCE 
CLAIM. 
The City is extraordinarily selective in the deposition testimony that it provides to the 
Court. Mr. Bingham started his first day as Maintenance Manager for the City of Lewiston on 
May 19, 2006, the day that the Thompsons' property flooded. (See Depo. of Bingman, p. 20, 
1. 21 - p. 21, 1. 9). Mr. Bingman testified that the City tracks maintenance of its storm sewers by 
area as follows: "So, if we had done storm-system work - storm systems in a specific area, and 
when those - that's when we would enter into our database that we cleaned the storm systems on 
this area on this date and ... " (See Depo. of Bingman, p. 18,11. 16-24). Mr. Bingham was then 
specifically asked whether he had reviewed any documents in preparation for the deposition, and 
if so, what those documents were. Mr. Bingman listed several items. (See Depo. of Bingman, 
p. 19,11.11-19). The following exchange took place: 
Q. Okay. And did you separate out those things that you reviewed that you 
just described to me? 
A. Did I separate them out? 
Q. I'm going to ask Counsel to provide me -with a copy of those things that 
you reviewed? 
A. Uh-huh. 
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Q. I'm just wondering if -- - you didn't bring them with you today, I take it? 
A. No. 
Q. And did you keep them in a separate - did you segregate them out so you 
can identify them for the City's lawyers? 
A. Yeah. 
Q. So, I can have copies ofthem? 
A. Sure. 
(See Bingman Depo., p. 19, 1. 20 - p. 20, 1. 9). To date, counsel for the Thompsons has not 
received the documentation requested. 
The deposition of Mr. Tutty, Thompsons' expert engmeer, was taken the day after 
Mr. Bingman's. Mr. Tutty testified that the level of leaf debris in the bubble-up system is 
unacceptable and is a result of the lack of maintenance by the City. (See Tutty Depo., p. 39,1. 4 
- p. 40, 1. 12). The following conversation then occurred between counsel for the City and Mr. 
Tutty: 
Q. Okay. And what is your understanding as to what maintenance program, 
if any, that the City has for its storm-gutter system? 
A. Well, I looked the City gave me a copy of its maintenance reports, and 
it's difficult sometimes for me to draw conclusions as to what they were 
doing, where they were doing it, what date it was being done, and that the 
data is not consistently recorded. 
But I would say what the City does do is probably drop an it's sort of 
like a Shop Vac type of arrangement except it's a big Shop Vac, and it's 
mounted on a truck and it's got maybe an eight-inch suction - flexible 
suction pipe. Life off the grate, drop it into the basin, tum on the vacuum, 
such everything out of the bottom of the basin, tum it off, pull it out, put 
the grate back on. 
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Q. All right. And do you have any understanding as to how often that 
occurs? 
A. That's the problem I found with the records. I couldn't tell from the 
records they gave me. I couldn't tell really where they are exactly 
working. There's conflicts between activity dates, location, points, 
geographic location data. I don't think there's any time of day or anything 
like that. But it is very inconsistent. So I can't - I don't think I can answer 
that question any more directly. 
Q. All right. Yesterday the deposition of :Mr. KEITH BlNGMAN was taken. 
Do you know Mr. Bingman? 
A. I don't know that I have met him, no. 
Q. Okay. Did you as part of your investigation talk with anybody at the City 
of Lewiston about their maintenance schedule other than getting the 
records for the storm-drain system? 
A. No. I have not done that. 
(See Aff. of Tutty, p. 40,1. 13 -po 41,1. 21). 
lvir. Bingman never did testify that the City's records indicated that it had maintained the 
pipe in accordance with its schedule, and :Mr. Tutty testified that the City's maintenance records 
that he received are inconsistent. Furthermore, it appears that :Mr. Bingman reviewed relevant 
records that have not yet been provided to the Thompsons for :Mr. Tutty to review. Finally, 
plaintiff, :Mr. Tim Thompson, testifies that he has owned Thompson's Auto Sales since May 
2001, and the only time he has ever seen the City clean the storm sewer at the intersection in 
question was on Sunday, March 30,2008. (See Aff. of Thompson, ~ 4). Regardless of the City's 
failure to raise these issues in its Motion for Summary Judgment, there are genuine issues of 
material fact with respect to Thompson's negligent maintenance claim. 
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III. CONCLUSION 
For the above and foregoing reasons, Thompsons' Motion for Reconsideration should be 
granted, denying the City summary judgment on its discretionary immunity claim, and the City's 
. Motion for Reconsideration should be denied on the basis that genuine issues of material fact 
exist for trial. 
DATED this 29th day of April, 2008. 
CREASON, MOORE & DOKKEN, PLLC 
theodore O. Creason, ISB # 1563 
Attorney for Plaintiffs 
Tim K. Thompson and Janet M. Thompson, 
and Thompson's Auto Sales, Inc. 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AA'D FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JANET M. 
THOMPSON, husband and wife, 
individually, and THOMPSON'S AUTO 
SALES, INC., an Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political 
subdivision in the State of Idaho, 
Defendant. 
) 
) Case No. CV 07-00200 
) 
) AFFIDAVIT OF TIM THOMPSON 
) IN SUPPORT OF REPLY TO 
) OBJECTION TO PLAINTIFFS' 
) MOTIONFOR 
) RECONSIDERATION AND 
) OBJECTION TO DEFENDANT'S 
) MOTIONFOR 
) RECONSIDERATION 
) 
) 
) 
---------------------------) 
STATE OF IDAHO ) 
: ss. 
County of Nez Perce ) 
Tim Thompson, being first duly sworn, deposes and says: 
1. Affiant is the owner and operator of Thompson's Auto Sales, Inc. and the owner 
ofthe real property which Thompson's Auto operates located at 306 21 st Street, Lewiston, Idaho. 
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2. As the oVv'ner and operator of Thompson's Auto Sales, Inc., affiant maintains an 
office at 306 21 st Street, Lewiston, Idaho. Affiant's office is located on the second floor of the 
building with large windows looking eastward toward the intersection of Idaho Street and 21 st 
Street in Lewiston, at a distance of about 75 yards from the intersection. 
3. Most of affiant's car lot is visible from affiant's large office windows, and affiant 
observes the lot and intersection six and sometimes seven days a week and has since prior to the 
time in the summer of 2003 when the City of Lewiston, as part of the 2003 Street Maintenance 
Project, removed the valley gutter crossing Idaho Street at its intersection with 21 st Street and 
installed tvlO catch basins and an underground pipe in its place. 
4. Since the maintenance project by the City in the summer of 2003, the City has 
done no further maintenance work on any part of the installation until approximately 11:00 a.ill. 
on Sunday, March 30, 2008. At that time the City crew did some cleaning work on the lower 
catch basin but did not do anything at the catch basin and grate located at the southwest corner of 
the intersection, nor did they do anything to flush out the pipe. 
DATED this 29th day of April, 2008. 
Tim Thompson 
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Theodore O. Creason 
CREASON, MOORE & DOKKEN, PLLC 
1219 Idaho Street 
P.O. Drawer 835 
Lewiston, ID 83501 
(208) 743-1516 
Fax: (208) 746-2231 
Attorneys for Plaintiffs 
ISB # 1563 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
TIM K. THOMPSON and JMTET M. 
THOMPSON, husband and wife, 
individually, and THOMPSON'S AUTO 
SALES, INC., an Idaho corporation, 
Plaintiffs, 
vs. 
CITY OF LEWISTON, a political 
subdivision in the State of Idaho, 
Defendant. 
) 
) Case No. CV 07-00200 
) 
) AFFIDAVIT OF 
) THEODORE O. CREASON 
) 
) 
) 
) 
) 
) 
) 
) 
) 
---------------------------) 
STATE OF IDAHO ) 
: ss. 
County of Nez Perce ) 
Theodore O. Creason, being first duly sworn, deposes and says: 
1. Affiant is the attorney of record for plaintiff Thompson's Alito Sales and I am 
familiar with the discovery and pleadings served and file in the above referenced case. 
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2. In response to plaintiffs' discovery requests, defendant City of Lewiston has 
identified a number of employees and former employees of the City of Lewiston as individuals 
likely to have discoverable information that it may use to support its claims or defenses. 
3. At no time during discovery has defendant identified Joel Ristau as an individual 
likely to have discoverable information that defendant may use to support its claims or defenses. 
4. Despite defendant's failure to identify Joel Ristau as an individuallike1y to have 
discoverable information that defendant may use to support its claims or defenses, defendant 
City of Lewiston in its Affidavit of Chris H. Hansen in Support of Motion for Reconsideration 
has submitted the Affidavit of Joel Ristau. 
5. As part of affiant's investigation of facts on behalf of plaintiff, affiant interviewed 
and exchanged correspondence with Joel Ristau relative to whether a policy decision was made 
to remove the valley gutter that had been previously installed across Idaho Street at its 
intersection with 21 st Street. 
6. Based on affiant's interview and subsequent exchange of correspondence, affiant 
concluded that no policy decision to remove the valley gutter was made, but rather that City 
Engineering concluded, albeit erroneously, that the installation made as part of the 2003 Street 
Maintenance Proj ect did not change the functional capacity of the storm water installation 
already in place. 
7. Attached hereto as Exhibit A is affiant's follow-up correspondence and Joel 
Ristau's reply. Affiant on behalf of the plaintiffs has not sought to take the deposition of Joel 
Ristau in light of the fact that he has not been named as a person with knowledge. However, 
unless defendant City of Lewiston withdraws the Affidavit of Joel Ristau or identifies Joel Ristau 
as a person with knowledge, affiant requests leave of Court to obtain the deposition of Joel 
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Ristau in order to fully and accurately develop germane facts and background concerning the 
decision to remove the valley gutter. 
8. Attached hereto as Exhibit B is a true and correct copy of page 20, line 21 through 
page 21, line 9, from the deposition transcript of Keith Bingman dated January 15, 2008. 
9. Attached hereto as Exhibit C is a true and correct copy of page 18, lines 16 
through 24, from the deposition transcript of Keith Bingman dated January 15, 2008. 
10. Attached hereto as Exhibit D is a true and correct copy of page 19, linesl1 
through 19, from the deposition transcript of Keith Bingman dated January 15, 2008. 
11. Attached hereto as Exhibit E is a true and correct copy of page 19, line 20 through 
page 20, line 9, from the deposition transcript of Keith Bingman dated January 15, 2008. 
12. Attached hereto as Exhibit F is a true and correct copy of page 39, line 4 through 
page 40, line 12. from the deposition transcript of Roger Tutty dated January 16, 2008. 
13. Attached hereto as Exhibit G is a true and correct copy page 40, line 13 
through page 41, line 21, from the deposition transcript of Roger Tutty dated January 16, 
2008. 
DATED this 29th day of April, 2008. 
Theodore O. Creason 
Notary Public in and for said Stife, 
Residing at or employed in Lewiston. 
My Commission Expires 06/10/2010 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on tbis 29th day of April, 2008, a copy of the foregoing 
AFFIDAVIT OF THEODORE O. CREASON was served by the method indicated below, and 
addressed to the following: 
Brian K. Julian 
Stephen L. Adams 
Chris H. Hansen 
Anderson, Julian & Hull, LLP 
C.W. Moore Plaza 
250 South Fifth Street, Suite 700 
P. O. Box 7426 
Boise, ID 83707-7426 
X FIRST-CLASS MAIL 
HAND DELIVERED 
OVERNIGHT MAIL 
FAX TRANSMISSION (208)344-5510 
Theodore O. Creason 
AFFIDAVIT OF THEODORE O. CREASON - Page 4 
toc/thompson _auto/pleading/affidavit _creason-DO 1 
Creason, Moore & Dokken, PLLC 
P.O. Drawer 835, Lewiston, ID 83501 .) 3 3 
(208) 743-1516; Fax: (208) 746-2231 0) 
EXHIBIT A 
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CREASON, MOORE & DOKKEN, PLLC 
LAWYERS 
1219 IDAHO STREET 
THEODORE O. CREt..SON* 
DAVID E DOKKEN'" 
TOD D. GEIDV' 
CHRlSTOPHER J. MOORE' 
p.o . DRAWER 835 
LEWISTON, IDAHO 83501-0835 
www.crod-law.com 
DANJE.., W. O'CONNELL 
(1928·1988) 
MARCUS J. WARE 
(1904-1996) 
(208) 743·1516 
• ADMITTED IN IDAHO AND WASHINGTON FAX (208) 746-2231 
Email: cmd@cmd·l.VI.coID 
Joel Ristau 
Public Works Director 
Asotin County Courthouse 
P. O. Box 160 
Asot:in, W A 99402 
March 28, 2008 
Re: Thompson v. City of Lewiston 
Nez Perce County Case No. CV07-00200 
Dear Joel: 
Thank you for talcing the time to talk to me yesterday afternoon. I appreciated your 
willingness to share your perspective as a Professional Engineer and as a Public Works 
Director concerning governmental immunities applicable to public works proj ects. 
As I explained to you, my focus on this issue arises out of a lawsuit I am handling on 
behalf of Thompson's Auto Sales here in Lewiston. My clients' contention is that they 
suffered serious flood damage from city storm water on May 19,2006 when surface storm 
water came down the west side of 21 st Street, then left the surface gutter at the southwest 
comer of the intersection of 21 st and Idaho Streets, then flowed northwest across Idaho 
Street and entered the Thompson property and caused the damage. Our e\ridence shows 
that at the behest of the City of Lewiston the Idaho Transportation Department, as part of 
its modernization of the intersection of G Street and U.S. 12, installed a surface valley 
gutter across Idaho Street on the west side of 21 st in the early 1990' s due to a chronic 
flooding problem that had 4eveloped during storm events. However, in May of 2003, as a 
part of the 2003 Street Maintenance Project, the City removed the surface valley gutter and 
installed a "bubble up" system. Our evidence will show that the bubble up system did not 
work because the intake catch basin was not designed or installed in a manner that would 
allow storm water in any significant qualltity to enter the 12" pipe that was laid under 
Idaho Street in the area where the valley gutter had been. 
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On behalf of my clients I wilJ argue the City was negligent in the maintenance of this area 
of its storm drain system in that among other things it replaced a functional valley gutter 
with a bubble up system that would not handle the same capacity of storm water. I will of 
course point out that our experts are of the opinion that the flood damage to Thompson's 
Auto Sales would not have occurred had the 2003 Street Maintenance Project not included 
the removal of the valley gutter. 
It appears that the City, because it is a governmental entity, could be immune from 
damages caused by this misstep if it can show that instead there was a discretionary 
decision to choose between traffic safety and flood control. Thus, at this point in the 
litigation I am focusing attention on whether there was actually a discretionary decision 
made to prefer a less satisfactory storm water management design in order to accommodate 
a traffic problem. Although I have seen some evidence that there was a perceived traffic 
problem, it seems apparent to me that neither the City's Engineers nor the Public Works 
Director (you at that time) were weighing the merit of one approach against the other si11ce 
there was an assumption that the bubble up system did not materially change the functional 
capacity of the system. My understanding from talking to you is that had the issue been 
presented to you as preferring one against the other, you as Public Works Director would 
have wanted more infoi:mation about the extent to which the storm drain system would be 
limited and what that would mean in terms of additional flood risk. In other words, I came 
away from our discussion satisfied that you do not believe you exercised any discretion in 
preferring one system over another in· order to solve a problem since there was no 
understanding that the maintenance project was actually going to alter the functional 
capacity of the system. It is also my understanding from our discussion that you do not 
believe the Engineering Department had the authority to prefer the "bubble-up" system 
over the valley gutter if the bubble up system was going to handle substantially less flow 
and expose property owners to significant additional flood risk. 
I realize that you have the highest respect for the engineers that worked for you .at the City 
of Lewiston, and Ilmow that you believe the engineer asked to make the dmwings for the 
bubble up system is one of the finest you have worked with. I certainly do not expect you 
to express aprofessional opinion critical of his work. It may be that the City can, despite 
our evidence to the contrary, persuade the jury that the bubble up system that is there is 
actually as good as the valley gutter. Nevertheless, my understanding .i8 that we agree that 
if the effectiveness of the bubble up system had been mown to lessen the efficiency or 
functional capacity ofthe storm drain system, the discretionary call would not have been a 
discretionary call for the engineers. 
As I said, it very well may be that you will be asked to be a witness in this case, and I have 
appreciated the opportunity to get to understand your memory and perspective on this 
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issue. If I have misstated or misunderstood your memory or position on this, please let me 
know right away. 
Thank you again for your time and attention to this .. 
Very truly yours, 
CRRASON, MOORE & DOKKEN, PLLC 
TOC:dd 
bee: Tim Thompson 
thompson's_oulo!correslrisl/ltI_OOJ 
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Asotin County Roads 
PUBLIC WORKS DEPARTMENT 
P.O. Box 160 Sewer Departmeni 
Asotin, Washington 99402-0160 
Phone: (509) 243-2074 
Fax: (509) 243-2003 
Theodore Creason 
Creason, Moore & Dokken, PLLC 
1219 Jdaho Street 
P.O. Drawer 835 
Lewiston, Idaho 83501-0835 
Re: Thompson v. City of Lewiston 
Dear Ted; 
April 2, 2008 
RECEI\lFD 
APR 0 3 2008 
Creason, Moore, 6. LioKken, PLLC 
Solid Waste Department 
I appreciated talking to you the other day about the above-referenced case, and received your 
follow-up written summary of our conversation. I believe your summary was for the most part a 
fair assessment of what we discussed. However, I would exercise caution in making defmitive 
conclusions about decision-making at the City (at least while I was there) based on discussions 
such as these. There are many judgments, as well as issues such as relative topic magnitude and 
working relationship/staff confidence that are involved in staff decision-making processes. Our 
meeting would not allow the time to cover all of these nuances, and of course many of them 
would be the topics of argument as part of your case. 
In any event, I appreciated the meeting and thanks for the follow-up. 
Sincerely, 
~-~ 
Joel M. Ristau, PE 
Asotin County Public Works Director 
N:\ACDOCS\DOCS_PWlBARBVoei-G8\Creason-coflewiston.doc 
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! 21 Q. Okay. Do you recall the date that the storm 
22 happened that flooded Thompson Auto? 
23 A. Yes. 
24 Q. What was that date? 
25 A. May 19th, 2006. 
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1 Q. Were you on duty that day? 
2 A. Yes. 
3 Q. Okay. Was Mike Chamberlin on duty also? 
4 A. He had retired by then, so .... 
5 Q. Were you then already the appointed street 
6 maimt;mance manager? 
7 A. Yes. 
8 , Q. Must have been like the frrst day of the job? 
9 A. May 19th. 
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EXHIBIT C 
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; 16 
17 
18 
19 
20 
21 
22 
23 
24 
Q. Is there any check-off list of any kind that 
you could look at and go back and verify that a certain 
part of the storm sewer had received its regular 
inspection and maintenance? 
A. We just track them .. We track them by area. 
So, if we had done storm-system work -- storm systems i 
a specific area, and when those - that's what we would 
enter into our database that we cleaned the storm 
systems on this area on this date and .... 
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-
11 Q. Okay. And did you review any documents in 
12 preparation for this deposition today? 
13 A. Yes. 
14 Q. And what documents did you -- did you review? 
15 A. I went back and took a look at our weather 
16 records, went through a log of phone calls that my 
17 office received during that storrn, went through the 
18 reports that I had done on that stonn system down here, 
19 what I had been asked for. 
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20 Q. Okay. And did you separate out those things 
21 that you reviewed that you just described to me? 
22 A. Did I separate them out? 
23 Q. I'm going to ask Counsel to provide me a copy 
24 of those things that you reviewed? 
25 A. Dh-huh. 
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1 Q. I'm just wondering if -- - you didn't bring 
2 them with you today, I take it? 
3 A. No. 
4 
5 
6 
7 
8 
9' 
Q. And did you keep theln in a separate -- did you 
segregate them out so you can identify them for the 
Citis lawyers? 
A. Yeah. 
Q. SO, I can have copies of them? 
A. Sure. 
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4-~.Q. Was the leaf level above J;f below this water 
5 outlet pipe? 
6 A. Well, it depends on -- rve visited the catch 
7 basin quite a few times during the last year. 
8 Q. Okay. 
9 A. And it depends -- you know, it varies. 
10 Sometimes the leaf level and the outlet, the whole 
11 outlet is exposed to view, the entire depth of the 
12 outlet. Sometimes the leaflevel is sitting up there a 
13 third of the way or half of the way up the diameter of 
14 the pipe, the outlet pipe. I have seen on occasion leaf 
15 material that!s trying to get in through the grate. You 
16 know, it hasn!t made it yet, but probably some came dowr 
17 through the end of a run-off period and there was no 
18 additional water to push it in. 
19 Q. And since you visited, at least the southwest 
20 grate on a number of occasions, my impression is that 
21 the level or the amount of debris that youlre seeing in 
22 the catch basin seems to change? 
~ 
23 A. Uh-wm, yeah. 
24 Q. Is that correct? 
25 A. Yes. 
, 
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1 Q. Could that change be caused by maintenance 
2, being conducted by the City? 
,.., 
.l 
.... ...: ~4 
:MR. CREASON: Objectto the form, calls for 
speculation, but you can answer if you can. 
5 
6 
7 
8 
9 
10 
11 
12 
A. Well, I think to be specific in terms of an 
OpInIOn. 
Q. Sure. 
A. I donlt think the level of leaf debris is the 
result of maintenance by the City. 
Q. Okay. 
A. I think the level of leaf debris is a result of 
the lack of maintenance by the City. 
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13 Q. Okay. And what is your understanding as to 
14 what maintenance program~ if any, that the City has for 
15 its storm-gutter system? 
16 A. Well, I looked -- the City gave me a copy of 
17 its maintenance reports, and it's difficult sometimes 
18 for me to draw conclusions as to what they were doing, 
19 where they were doing it, what date it was being done, 
20 and that data is not consistently :recorded . 
. 21 But I would say what the City does do is 
22 probably drop an -- it's sort of like a Shop Vac type of 
23 arrangement except it's a big Shop Vac~ and it's mounte 
24 on a truck and it's got maybe an eight-inch suction--
: 25 flexible suction pipe. Lift off the grate~ drop it into 
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1 the basin, tum on the vacuum, suck everything thing out 
I 2 of the bottom of the basin, tum it off, pull it out, 
3 put the grate back on. 
4 Q. All right. And do you have any understanding 
5 as to how often that occurs? 
6 A. That's the problem I found with the records. I 
7, couldn't tell from the records they gave me. I couldn't 
. 8 tell really where they are exactly working. There's 
9 conflicts between activity dates, location, points, 
10 geographic location daiR. I don't think there's any 
. 11 time of day or anything like that. But it is very 
12 inconsistent. So I can't -- I don't think I can answer 
. 13 that question any more directly. 
14 Q. All right. Yesterday the deposition of 
15 Mr. ROGER ruTTY was taken. Do you know:MI. Bingman. 
16 A. I don't know that I have met him, no. 
17 Q. Okay. Did you as a part of your investigation 
18 talk with anybody at the City of Lewiston about their 
19 maintenance schedule other than getting the records for 
20 the storm-drain system? 
21 A. No. I have not done that. 
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